MICH'GAN 
JAN 1952 


BUSINESS ADMINISTRATION 


The BANKIN 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


Banks and the Antitrust Laws: Unresolved 685 
Taxation Banks and Estates under the Revenue Act 1951 692 


Present Status Banks under Price Stabilization ........ 701 
Bank Protected Assignee Accounts Receivable Due from 
Notwithstanding Borrower’s Fraud ............ 704 
Bank Loans Sight Drafts Excess Profits Borrowed 
Bank Inadvertently Honoring Check after Stop Payment 
Order Entitled Recover Proceeds from Payee ...... 715 
Liability Banks for Treble Damages under New G.I. Loan 
How State Usury Laws Affect National Banks ............ 718 
Federal Court Dismisses Suit Against National Bank Dis- 
trict Outside That Which Bank Established ...... 719 
Tax Statute Exempting Loans with Interest Rate More 
Strict Texas Rule Mortgage Stock 726 


New Federal Statute Approves Microfilms Evidence .... 730 


For complete table contents see page 


BANKERS PUBLISHING COMPANY, 465 Main St., Cambridge, Mass. 


he 


\ 


Ninth Edition America’s 


Most Popular Banking Book 


Here book which has come 

regarded the standard work 
bank methods and administration. 
banking from the handling the 
morning mail the extension 
credit; from the duties the 
messenger the functions the 


president. 


William Kniffin, the author, 
has not depended upon his 
many years' experience prac- 
tical banker. his book has 
assembled the best banking thought 
the country--the tested results 
banking practice the most 
progressively managed institutions 


the United States. 


Send for your copy 

this valuable 

book TODAY and see 

for yourself how 
thoroughly Mr. Kniffin 
has covered his field. 


BANKERS PUBLISHING CO. 


finding out how other banks and 
bankers have met the same prob- 


lems that you are encountering every 
day you will get some valuable side- 
lights your own business. You 
will begin see ways increasing 
the efficiency your own bank. 


Price $7.50. Sent approval any bank the United States. 
BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge 42, Mass. 


| 
Pp 
a 


BANKERS 
and BANK TELLERS 


You have never read book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want get his copy 
now. 


Today’s bank teller should understand the 
importance his job and the opportunities 
holds for the future. Here new book 
that covers the everyday problems the teller, the necessity for broad, 
careful banking education, and the ways develop executive ability. This 
book indispensable the ambitious teller; places his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 


Yet this comprehensive book not limited scope bank tellers. can also 
guide for bank executives who want know how select the right man for 
the all-important job teller, and how train him the most efficient and profitable 
manner for advancement his field. Both teller and banker who realize the respon- 
sibility, the bank and the public, that accompanies this job will want read, then 
study, this book. Only glance will reveal how thoroughly and clearly every phase 


the bank teller’s work, department, and opportunities are discussed. Send for this 


valuable book today. The first edition limited number. you not feel satis- 
fied with the book, return five days and pay nothing. 


Among the complete subjects you'll 


Mail This Handy Coupon Today 


stepping stones that develop execu- 
training tellers give information 
the Bankers Publishing Company 
teller influence outside the bank 465 Main St., Cambridge 42, Mass. 
teller salesmanship Send The Bank Teller: His Job 
different types accounts and Opportunities. meets with approval 
will mail you $4.00 within five days. Otherwise, 


how the bank can help the tell 
minimize check may return within five days and pay nothing. 


examination checks 

partments 


e 


duce costs, prevent fraud, speed 


teller’s service 
our monetary system | City and State 


| 
| 
} 
\ 


BANKING LAW ARTICLES 


Banks and the Antitrust Laws: 
Unresolved Problem Mary 


Taxation Banks and Estates 
under the Revenue Act 1951. 692 


Present Status Banks Under 
Price Stabilization ........... 701 


BANKING DECISIONS 
Bank Protected Assignee Ac- 
counts Receivable Due from 
Notwithstanding Borrow- 


Bank Loans Sight Drafts Ex- 
cess Profits Borrowed Capital.. 708 


Bank Inadvertently Honoring 
Check After Stop Payment 
Order Entitled Recover Pro- 
ceeds from Payee 715 


Liability Banks for Treble 
Damages Under New Loan 


DECEMBER, 1951 


Contents 


THE BANKING LAW JOURNAL published monthly 
the 15th each month. Subscriptions, $8.00 year the 


THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


How State Usury Laws Affect Na- 


Federal Court Dismisses Suit 


Against National Bank Dis- 
trict Outside That Which 
Bank Established ....... 


Tax Statute Exempting Loans 
With Interest Rate More 
Than Six Percent 725 


Strict Texas Rule Mortgage 
New Federal Statute Approves 
Microfilms Evidence ........ 730 
TRUST DECISIONS 732 
735 


INVESTMENT AND FINANCE— 
Oscar Lasdon ......... 


INDEX-DIGEST (Volume 68).... 


United States and possessions; $9.00 Canada and foreign 
countries. Single copies cents. Copyright 1951, Brady 
Publishing Corporation. Entered Second Class Matter the 


Post Office Boston, Mass., under the act March 1879. 


BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith Editor and Publisher; Associate Editor 
Puglisi, Business Manager 


Banking Law Journal Digest 


(Fifth Edition) 
With the 1950 Cumulative Supplement 


Annual Cumulative Pocket Supplements 
Continually Down Date 


10,000 Digests Banking Decisions—Arranged for 
Quick Reference—Complete Table Cases—150 
Main Headings 1,618 Sections 1,000 Pages 
Fabrikoid Binding—Price $10.00 Including Supplement 


The Banking Law Journal, 465 Main Street, Cambridge, Mass. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, AND CIRCULATION REQUIRED BY 

' THE ACT OF CONGRESS OF AUGUST 24, 1912, AS AMENDED BY THE ACTS OF MARCH 3, 
1933, AND JULY 1946 (Title 39, United States Code, Section 233) THE BANKING LAW 
JOURNAL, published Monthiy at Boston, Mass., for October 1, 1951. 


1. The names and addresses of the publisher, editor, managing editor, and business managers 
are: Publisher, Brady Publishing Corp., 465 Main St., Cambridge, Mass.; Managing Editor, Keith 
F. Warren, 465 Main St., Cambridge, Mass.; Business Manager, Alexander Puglisi, 465 Main St., 
Cambridge, Mass. 

2. The owner is: (If owned by a corporation, its name and address must be stated and also 
immediately thereunder the names and addresses of stockholders owning or holding 1 percent or 
more of total amount of stock. If not owned by a corporation, the names and addresses of the 
individual owners must be given. If owned by a partnership or other unincorporated firm, its 
name and address, as well as that of each individual member, must be given.) Brady Publishing 
Corporation, 465 Main St., Cambridge, Mass.; K. F. Warren, Lovell, Me.; Estate of J. R. Duffield, 
Port Washington, N. Y.; I. V. Butt, Scarsdale, N. Y.; Warren Publications, Inc., 465 Main St., 
Cambridge, Mass., of which stockholders of one per cent, or more are Lillie F. Warren, Gorham L. 
Cross, Geo. R. Glendining, M. W. Cross, Margaret C. Bean, Theodore L. Cross II, Warren Cross, 

orham L. Cross, Jr., all of 465 Main St., Cambridge, Mass., and Keith F. Warren, B. M. Warren, 
Patricia Warren, Willard C. Warren II, Timothy M. Warren, all of Lovell, Maine. 


8. The known bondholders, mortgagees, and other security holders owning or holding 1 percent 
‘$F. more of total amount of bonds, mortgages, or other securities are: (If there are none, so state.) 

one. 

4 Paragraphs 2 and 3 include, in cases where the stockholder or security holder appears upon 
the books of the company as trustee or in any other fiduciary relation, the name of the person or 
corporation for whom such trustee is acting; also the statements in the two paragraphs show the 
affiant’s full knowledge and belief as to the circumstances and conditions under which stockholders 
and security holders who do not appear upon the books of the company as trustees, hold stock 
and securities in a capacity other than that of a bona fide owner. 

5. The average number of copies of each issue of this publication sold or distributed, through 
the mails or otherwise, to paid subscribers during the 12 months preceding the date shown above 
was: (This information is required from daily, weekly, semiweekly, and triweekly newspapers only.) 


Sworn and subscribed before this 18th day September, 
2: . 
Virginia Smith 


(My commission expires January 11, 


COST ACCOUNTING 


Prepared Committee the Denver 
Conference the National Association 
Bank Auditors and Comptrollers 


This new manual the result studies 
made the Denver Conference the 
NABAC. fills long-felt need for cost 
accounting procedures that can em- 
ployed banks all sizes them 
make intelligent comparisons with one 
another. All operations are illustrated 


exhibits with cost accounting figures set 
them. 

Part one deals with departmental income 
and cost determination while part two 
concerned with transaction cost determi- 
nation. 

The adaptability the system proposed 
makes this book genuinely useful all 
banks both large and small. 


PRICE $4.00 DELIVERED 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Massachusetts 


THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


Banks and the Antitrust Laws: 


Unresolved Problem 
Mary Louise Ramsey the Bar (Chicago) 
Reprinted with the permission the American Bar Association Journal 
There little doubt, Miss Ramsey says, that banks and bank holding 


companies can made subject the antitrust laws. There consider- 
able doubt, however, whether Congress intended the antitrust laws 


apply banks. This question has been debated ever since 1944 when 

Supreme Court decided United States South-Eastern Underwriters 
Association. Miss Ramsey’s article survey the whole problem 
antitrust law may affect banking. 


Ever since the Supreme Court ruled, United States South-East- 
ern Underwriters that association insurance under- 
writers was liable prosecution under the Sherman lawyers have 
debated whether not that statute also applies banks. antitrust 
suit instituted against the Mortgage Conference New York 1946 
was settled consent decree which dissolved the conference and 
enjoined thirty-three banks and insurance companies from agreeing upon 
interest rates and other mortgage terms. proceeding now pending 
before the Federal Reserve Board, charging Transamerica Corporation, 
the nation’s largest bank holding company, with violation the Clayten 
Act,? likely reach the Supreme Court eventually. 

Only four Justices, two whom are now deceased, concurred 
the South-Eastern Underwriters decision; three, including Chief Justice 
Stone, dissented, and two did not participate. That Congress could 


Mary Louise Ramsey graduate the University Missouri where she was 
awarded the degrees -A.B. and LL.B. She received her degree from 


Michigan She has had fourteen years practice Chicago, including 
two years the Chicago Regional Office the OPA during the last war. 


1322 US. 588 (1944). 


the Clayton Act, U.S.C. (1946), concerning interlocking directors 
and officers, applies member banks the Federal Reserve System. 
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make the Sherman Act applicable insurance companies was not 
denied, but there was disagreement whether had done so. After 
reviewing the history the antitrust laws, the dissenters concluded 
the lawmakers did not intend the insurance business 
regulated. Much what was said both sides pertinent bank- 
ing. Yet there are sufficient differences between banking and insurance 
require fresh consideration the that issue, too, the 
intent would important. Laws subjecting banks 
special supervision, particularly new legislation touching any 
the problem, would scrutinized for clues revealing such intent. All 
this gives added significance current proposals—which themselves 


are small importance—for the regulation bank holding com- 
panies. 


Multiple-office banking did not get under way large scale 
the United States until after World War 1947, twenty-eight 
holding companies controlled hundreds banking offices nearly 
section the country, with heavy concentration the West. 
result thorough investigation branch, chain and group 
banking made congressional committee 1930, the Banking Act 
gave the Federal Reserve Board limited control over holding 
company affiliates its member banks. Such affiliate cannot vote 
its stock member bank without voting permit from the Board. 
obtain such permit, must agree sever its ties with any securi- 
ties companies, submit examinations, pay dividends only out 
earnings and accumulate certain reserves. Dealings between 

member bank and affiliated companies are restricted. Broadly speak- 
ing, only company which holds majority the stock member 
bank which directly indirectly elects majority its directors 
deemed holding company 

Several companies have avoided regulation various means. Some 
have managed exercise control with minority stock ownership, 
without voting their stock majority-owned banks. Others have 
withdrawn their banks from the Federal Reserve System. Since 1943 
the Board has been urging enactment broader and stronger measure. 
Four years ago such bill was reported the Senate but died its 
revised version was introduced into both Houses the 
After extensive hearings subcommittee the 
Senate Banking and Currency Committee, its chairman, Senator 
Willis Robertson, submitted entirely new This drew strong 
protest from the Federal Reserve Board, and the matter was put over 


Berle, Jr., “Banking Under the Anti-Trust Laws,” Rev. 589 (1949). 
2318, Congress, Ist Session (1949). 
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until the next Congress. Subsequently, efforts were made reconcile 
the opposing views but agreement was reached prior the resig- 
nation the Chairman the Federal Reserve Board, Thomas 
McCabe. The matter now hinges upon the attitude the new chair- 
man, William McChesney Martin, Jr. 

broad objectives—to regulate the expansion bank holding 
companies and require divestment nonbanking there 
disagreement. The differences opinion relate only methods 
reaching the desired results. Four significant points are issue: 
the scope the definition bank holding companies, the operation 
the anti-trust laws with respect such companies, the distribution 
administrative responsibility, and methods enforcement. 


Federal Reserve Board’s Bill Explained 

Under the bill sponsored it, the Federal Reserve Board would 
authorized declare any company bank holding company, 
irrespective the percentage stock ownership, the company alone 
combination with others, controlled (1) two more banks, 
(2) one bank having four more branches, (3) one bank, where 
controlled another bank whether not the banks are members 
the Federal Reserve System. Any company which controls per cent 
the voting shares such banks bank holding company would 
covered unless exempted the Board. This definition reaches 
every charitable foundation, insurance company, investment firm 
local business enterprise which holds the requisite stock. Unless and 
until exempted the Board, all would have comply with the re- 
quirements the Act, including the accumulation reserves. Unlike 
the Public Utility Holding Company Act, this bill does not suspend 
its application any company which good faith seeks exemption, 
while its petition therefor pending. 

Senator Robertson’s bill does not far. applies any organ- 
ization which directly indirectly owns controls per cent the 
shares insured bank, which controls the election majority 
the directors such bank, for the benefit whose shareholders 
more than per cent the shares insured bank held 
trustees, provided the company owns controls more than per cent 
the voting shares more than two banks. Pyramided companies 
are not mentioned. 

control the growth bank holding companies, the Board would 
require approval for the creation new holding companies for the 
expansion existing ones the opening branches the ac- 
quisition stock assets other banks. holding company would 
have obtain the Board’s consent acquire the stock assets 
bank. Subsidiary banks could secure permission open branches 
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purchase the assets another bank from the Board, the Comptroller 
the Currency the Federal Deposit Insurance Corporation, depend- 
ing upon the status the The Robertson Bill deals only 
with the acquisition bank shares. Authority approve such trans- 
actions would shared the Federal Reserve Board, the Comptroller, 
and the FDIC. This diffusion responsibility would act check 
the possibility arbitrary administration. might also paralyze 
the hand government, sometimes the advantage, and other 
times the disadvantage, the banks affected. Misgivings this 
score have been increased the current litigation over the attempt 
the Bank America convert into branches more than score 
banks owned Transamerica Corporation. After the Comptroller 
the Currency had approved the conversion, the Federal Reserve Board 
obtained order from federal court halting the transaction because 
the banks are involved the pending proceedings which the Board 
has charged Transamerica with violation the Clayton Act. 


Bill States National Policy 
Against Restraint Trade Banking 

less important than the scope and distribution administrative 
authority the policy laid down Congress for its exercise. the 
light changes which has undergone, the provisions the Board’s 
bill are significant not only for the administration holding company 
legislation, but also for their possible influence the interpretation 
the present antitrust laws. Like the measure previously reported 
the Senate, this bill enumerates the factors that the supervisory 
agencies must weigh passing upon applications expand. The 
former required consideration “the financial history and condition 
the applicant and the banks concerned; their prospects; the char- 
acter their management, the convenience, needs, and welfare the 
communities and the area concerned; and the national policy against 
restraint trade and undue concentration economic power and 
favor the maintenance competition the field banking, Pro- 
vided however that nothing herein contained shall construed 
authorize the approval any acquisition where, regardless its 
competitive other aspects, the effect such acquisition may 
expand the size and extent bank holding company system beyond 
limits consistent with adequate and sound banking and the public 
interest”. 


The italicized portion, which embodied the policy the antitrust 
statutes, was omitted from the later bill. Also dropped was the declara- 


large extent the opening branches already controlled supervisory agencies. 
would extend this control certain situations not covered existing law and 
would make the policies therein stated applicable the establishment any branch 
bank holding company one its subsidiary banks. 
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tion policy which the earlier version expressed the purpose 
Congress “generally maintain competition among banks. and 
minimize the danger inherent the concentration economic power 
through centralized control banks.” The test expansion “beyond 
limits consistent with adequate and sound banking and the public in- 
terest” means equivalent the deleted standard. applies 
only size, not competition. Determination the degree ex- 
pansion which compatible with the public interest left entirely 
administrative officials. Acquisitions which eliminate competition may 
approved without even “considering” policy favor competition. 
the Sherman Act, Congress itself determined that the public interest 
demands the maintenance competition. Elsewhere, the Inter- 
state Commerce Act, when the lawmakers have sanctioned consolida- 
tions and concerted action upon approval government agencies, they 
have expressly exempted such conduct from the antitrust laws. Here, 
the bill neither requires that the administrative action effectuate the 
policy those statutes nor withdraws approved transactions from their 
purview. These circumstances might prove sufficient tip the scales 
judicial opinion the conclusion that Congress never intended those 
laws apply banks bank holding’ companies. 

Senator Robertson’s bill not open this objection. explicitly 
directs the supervisory agencies consider “the policy Congress, 
hereby declared, favor local ownership and control banks and 
competition the field banking”. 


The threat free competition and sound banking inherent the 
combination banking with other enterprises widely recognized. 
Although the range permissible operations varies different states, 
banks usually are confined the business banking. Holding com- 
panies, however, have been free from such restraints. Both the 
proposed measures are intended put end this immunity, but 
the efficacy their provisions open debate. 


Board’s Bill Would Prohibit Banks 
from Owning Stock Other Business 

Under the Board’s bill, would unlawful, after two years, for 
bank holding company own securities any company other than 
bank, engage any business other than banking, managing 
controlling subsidiary banks. The term “banking” not defined. 
construed narrowly, bank which holding company might have 
708 the Defense Production Act 1950, U.S.C. App. 2158, exempts from 
the antitrust laws action taken pursuant voluntary agreements made with the approval 
the President “representatives industry, business financing, agriculture, labor and 
other interests” further the objectives the Act. Under this provision “Program 
for Voluntary Credit Restraint” banks has been approved, Fed. Reg. 2872. Since 


the Act refers every segment the economy, apparently was designed allay all 
fears antitrust suits, whether well-founded not. 
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give various activities, such title guarantee, fur storage, in- 
surance real estate management, which permitted engage 
under state law. title and trust company which owns another such 
company might compelled divorce its title guarantee business 
although its subsidiary could continue both. literal interpretation 
would also impose death sentence pyramided holding companies 
because bank holding company stock would not lawful investment 
after two years. Such companies were not covered the 1947 bill, 
from which this provision was derived. Inasmuch other sections 
which would affect pyramided companies were not modified take 
account their inclusion the definition the later bill, not 
clear what the framers had mind with respect them. 

This restriction extraneous investments does not apply sub- 
sidiary banks. The term “bank” defined cover any trust company 
which does trust business the United States. not limited 
institutions which receive deposits. There great diversity the laws 
the several states concerning trust companies which not engage 
commercial banking. This might leave loophole for avoidance the 
limitation investments any holding company which had the 
foresight acquire, prior the effective date the act, trust com- 
pany some one the forty-eight states whose powers were broad 
enough suit its purposes. Such development would further 
encouraged another section which amends the Investment Com- 
pany Act 1940 exclude from the definition “investment com- 
pany” any “banking subsidiary” bank holding company. The 
Investment Company Act itself exempts banks, but prevent 
defines “bank” cover banking institution outside the Federal 
Reserve System only meets three tests: (1) that 
portion its business consists receiving deposits exercising fiduci- 
ary powers; (2) that examined and supervised state 
federal authority having supervision over banks; and (3) that not 
operated for the purpose evading the Act. Only companies which 
not fulfill the foregoing conditions would benefited the further 
exemption “any banking subsidiary” holding company. The 
reasons for treating such institutions banks and exempting them 
from the Investment Company are obscure. 

Here again, the provisions the Robertson Bill are simpler and 
offer fewer opportunities for evasion. Broadly speaking, holding com- 
panies, other than those which are banks deposit, would forbidden 
acquire retain shares non-banking organizations after five years. 
All holding companies would required limit their activities 
banking managing controlling banks, after that period. 

Under either bill clearly contemplated that holding company 
might distribute its proscribed securities, shares new corporation 
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organized receive them, its stockholders. How much the actual 
control the enterprise would changed this procedure con- 
jectural. Interlocking directorates are not prohibited. Nor are the 
stockholders the holding company prevented from creating voting 
trusts for the shares distributed them. Indeed, under the Board’s 
bill, any arrangement whereby the holding company itself was given 
the power vote the shares without actual ownership might un- 
assailable. contrast with the phrase “directly indirectly owns, 
controls holds with power vote,” used defining bank holding 
company, the bill merely makes unlawful for holding company 
“own” certain securities. The Board might find difficult convince 
court that the word “own” should interpreted broadly the 
more elaborate phraseology used earlier. 


Board Would Require 
Reports Insure Compliance 


insure compliance, the Board would require every holding com- 
pany register and file reports. Each such company and its subsidi- 
aries would subject examination, and terms management 
service contracts between and its subsidiary banks would review- 
able the Board. Violations the act would punishable crimes, 
well administrative penalties. Every Board action would 
subject judicial review, with the limitation that the Agency’s findings 
fact should conclusive supported substantial evidence. The 
Robertson Bill would impose criminal penalties for infractions the 
law, but makes provision for registration, reports, examination 
administrative sanctions. Judicial review would governed the 
general provisions the Administrative Procedure Act. Neither bill 
gives the supervisory authorities the right institute civil 
proceedings prevent violation compel compliance with the act. 


Both bills would permit holding company distribute its stock- 
holders without recognition gain “property not permitted 
owned bank holding company,” stock new company organ- 
ized receive such property. This does not apply distribution 
bank stock even made divorce ownership such stock from 
unrelated investments activities. For company engaged other 
business which finds itself classified bank holding company, dis- 
tribution its bank stock might the only feasible method com- 
plying with the law. Such situation would unlikely arise under 
the narrower definition holding companies contained the Robertson 
Bill, but the definition cover unknown number smaller 
stitutions, this point deserves consideration. 


With the added responsibilities borne the banking system 
the defense program, effective regulation bank holding companies 


= 
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has become more important than ever. What tightly 
drawn statute embodying the best features both the measures which 
have been put forward, and stronger some respects than either, 
curb large organizations without unnecessary hardship smaller ones. 
deter oppressive action, there should more precise definitions 
administrative powers, coupled with adequate judicial review, rather 
than dispersion supervisory responsibility. agency should have 
untrammeled discretion ignore apply the antitrust laws sees 
fit. Without explicit legislative mandate whether what 
extent those laws should govern bank holding companies, any legis- 
lation the subject might produce more mischief than would remedy. 


Taxation Banks and Estates the 
Revenue Act 1951 


Taxation Mutual Financial Institutions 


Under the Revenue Act 1951 mutual savings banks, 
and loan associations, cooperative banks, and federal 
savings and loan associations are subjected federal income 
taxes for the first time. Excerpts from the Senate Committee 
Report explains the new legislation: 


Mutual Savings Banks 

Mutual savings banks were established encourage thrift and 
provide safe and convenient facilities care for savings. They also 
have the responsibility investing the funds left with them 
able give their depositors return their savings. Mutual savings 
banks were originally organized for the principal purpose serving 
factory workers and other wage earners moderate means who, the 
time these banks were started, had other place where they could 
deposit their savings. 


Most mutual savings banks were started groups individuals 
who put guaranty funds which were repaid out subsequent earn- 
ings. The organizers appointed boards trustees manage the af- 
fairs the banks. The boards trustees, which are generally self- 
perpetuating, direct the policies the banks, subject the limitations 
imposed upon them the laws the several States which they op- 
erate. The depositors themselves have voice either the choice 
trustees the management the bank’s affairs. However, since 
mutual savings bank has capital stock, everything that the bank 
is, theory, held for the benefit the depositors. 
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With outlets for their funds, mutual savings banks are 
subject limitations similar those which apply other banking 
institutions. They are not required make loans only depositors 
the case commercial banks nearly percent of. 
their total loans and investments represent United States Government 
obligations, and percent represent loans. This indicates that there 
any important difference between the use funds mutual savings 
banks and commercial banks, that the investments the former 
are somewhat safer. Mutual savings banks, course, have larger 
portion their loans real estate than commercial banks, but this 
can attributed the fact that since the deposits mutual savings 
banks are almost exclusively time deposits, possible for them in- 
vest substantial portion their funds nonliquid assets. the 
other hand, the majority the deposits commercial banks are de- 
mand deposits requiring greater liquidity their investments. any 
case, the investment funds real estate today not sign inse- 
curity view the fact that important segment such loans are 
backed the Federal Government. Table indicates the case 
federally insured mutual savings banks, for which statistics are available, 
that, June 30, 1950, about percent the real-estate loans held 
these banks were either insured the Federal Housing Administra- 
tion, guaranteed the Veterans’ Administration. Moreover, even 
the other real-estate loans are more secure than formerly was the case 
because the present general use “declining-balance” loans lieu 
the older “fixed-amount” loans. 


The total deposits mutual savings banks June 27, 1951, were 
$20,400 million and their capital accounts, $2,290, indicating that they 
have about capital for every deposits. the same date 
the total deposits all commercial banks were $150,280 million, and 
their capital accounts $11,860 million, indicating that they only have 
about capital for every $13 deposits. Thus, despite the absence 
capital stock the mutual savings banks today this ground also 
appear have considerably more protection than commercial banks. 


Section 102(2) the code exempts mutual savings banks from the 
payment any income tax. The effect the exemption has been 
relieve mutual savings banks income tax the amounts retained 
undivided profits and additions surplus. Since they have increased 
their surplus and undivided profits over $800 million since 1940, and 
more than $500 million since 1945, would appear that they have 
enjoyed substantial tax savings result the exemption. 


Section 313 your committee’s:bill removes the exemption mu- 
tual savings and permits them deduct amounts paid, credited al- 
located the accounts depositors and, the case other banks, 
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permits them deduct amounts credited reasonable reserve for bad 
debts. The addition the reserve for losses loans deter- 
mined with due regard the taxpayer’s surplus loss reserves the 
close December 1951. addition, mutual savings banks are 
allowed deduction from gross income any amount currently paid 
the United States, any Federal Government instrumentality ex- 
empt from Federa! income taxes, repayment indebtedness incurred 
prior September 1951. the remaining income mutual savings 
banks are taxed the same manner ordinary corporations. 
This provision effective with respect taxable years beginning after 
December 31, 1951. 


The size the bad-debt allowance provided the case commercial 
banks determined under administrative rulings the Commissioner 
Internal Revenue. present provided the case commercial 
banks that the amount which can deducted from taxable income 
any one year shall determined applying the ratio losses out- 
standing loans during the past years, the loans outstanding the 
current year. These reserves are limited three times the current 20- 
year loss ratio. the case mutual savings banks also, the formula 
permitted may quite different from that now provided for commer- 
cial banks the Commissioner after investigation finds that the his- 
torical loss experience these institutions differs substantially from that 
commercial banks. fact, your committee believes that the loss ex- 
perience these banks should be.based upon period least 
years this, the aggregate, would result greater loss deductions 
for these banks than the 20-year period now provided the case 
commercial banks. Basing loss reserve deductions the loss experience 
the past years will include period which the losses 
the mutual savings banks were quite large, with the result that the loss 
reserve deductions permitted the next several years will rela- 
tively large. 

the present time, mutual savings banks are active competition 
with commercial banks and life insurance companies for the public sav- 
ings, and they compete with many types taxable institutions the 
security and real estate markets. result your committee believes 
that the continuance the tax-free treatment now accorded mutual 
savings banks would discriminatory. long they are exempt from 
income tax, mutual savings banks enjoy the advantage being able 
finance their growth out earnings without incurring the tax liabilities 
paid ordinary corporations when they undertake expand through 
the use their own reserves. The tax treatment provided your com- 
mittee would place mutual savings banks parity with their 
competitors. 
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earnings mutual savings bank which are allocated 
the accounts depositors are subject individual income tax. Since 
contended that the income which retained the mutual savings 
banks the income depositors, there seems reason why this 
also should not subject tax. However, impossible tax the 
depositors these unallocated funds, since they have legal right 
the funds unless they are depositors the time liquidation the 
bank. Therefore, these earnings are recognized income, there 
alternative but tax them the hands the mutual savings 
banks which have the power over their management and disposition. 


has been suggested that mutual savings banks might taxed 
only their net income excess some specified reserve. However, 
the funds going into this reserve represent income there would appear 
reason for not taxing them. they are funds which are neces- 
sary offset future losses, allowance will already have been made for 
them through loss-reserve deduction which will afford these institu- 
tions least generous treatment as-is accorded their chief competi- 
tors, namely, commercial banks. 


Savings and Loan Associations 

Savings and loan associations were established encourage thrift 
and promote home ownership. These organizations, which also 
under the name building and loan associations, are typically nonstock 
corporations which reality secure their funds through deposits, which 
are known “shares.” Savings and loan associations may char- 
tered the States the Home Loan Bank Board. the 5,980 
associations which were doing business the end 1949, 1,505 were 
Federal associations and the remainder were State-chartered institutions. 
The former group accounted for $7.1 billion, nearly percent, the 
$14.7 billion total assets all the associations. 

Not all the earnings savings and loan associations are distributed 
the form cash credited the shareholders’ accounts. Some 
earnings are set aside various reserve accounts, and some are retained 
undivided profits. the end 1949, the general reserves and un- 
divided profits all savings and loan associations the United States 
amounted $1.1 billion. This was over 7.5 percent the 
private savings invested these institutions. 

Most the assets savings and loan associations take the form 
mortgage loans, usually residential properties. Thirty years ago, this 
type loan accounted for over percent the assets these institu- 
tions; today, the percentage somewhat lower, although mortgage loans 
represented percent all assets held the end 1950. [Statistics] 
show for 1950 the types assets held savings and loan associations 
the end the year 1950, and the case federally insured associa- 
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tions, the types mortgage loans held the end the year and the 
net income, dividends, and additions undivided profits during the year. 
[Statistics] show that these associations have much larger portion 
their assets invested real-estate mortgages than true the case 
commercial banks. However, this can attributed the fact that 
since the deposits savings and loan associations are almost exclusively 
time deposits, possible for them invest most their funds non- 
liquid assets. The majority the deposits commercial banks, the 
other hand, are demand deposits requiring greater liquidity their 
investments. should also noted that, the case the mutual 
savings banks, nearly one-third the mortgage loans the building and 
loan associations, terms value, are insured guaranteed the 
Veterans’ Administration the Federal Housing 


the early days these institutions, the transactions the asso- 
ciations were confined members, and one could participate the 
benefits they afforded without becoming Individuals 
became investing members these organizations the expectation 
ultimately becoming borrowing members well. Membership implied 
not only regular payments the association for considerable period 
time, but also risk losses. Members could not cancel their mem- 
berships withdraw their shares before maturity without incurring 
heavy penalties. The fact that the members were both the borrowers 
and the lenders was the essence the “mutuality” these organizations. 


Although many the old forms have been preserved the present 
day, few the associations have retained the substance their earlier 
mutuality. The steady decline the proportion share-accumulation 
loans evidence that the character these organizations has changed. 
More and more, investing members are becoming simply depositors, 
while borrowing members find dealing with savings and loan associa- 
tion only technically different from dealing with other mortgage lending 
institutions which the lending group distinct from the borrowing 
group. fact, borrowers ordinarily have very little voice the affairs 
most savings and loan associations. 

One characteristic the earlier mutuality which remains the ab- 
sence capital stock. However, the character the organization has 
been modified the practice paying more less fixed rates return 
shares, and building substantial surplus accounts protect 
shareholders against the risk losses. 


Savings and loan associations present are exempt from income 
tax under section 10(4) the code. addition, Federal savings and 
loan associations which are chartered the Federal Government are 
exempt from income tax under the Home Owners’ Loan Act 1933 and 


q 


THE BANKING LAW JOURNAL 697 
are covered by-subsection (15) section 101 the code for 
the exemption United States instrumentalities. 

Section 313 your committee’s bill removes the exemption sav- 
ings and loan associations, including Massachusetts cooperative banks, 
and those chartered the Federal Government and taxes them ordi- 
nary corporations. However, specifically allows the deduction for 
dividends paid depositors and the amounts placed bad-debt re- 
serves basis similar that provided for mutual savings banks. This 
provision effective with respect taxable years beginning after 


December 1951. 

The grounds which your committee’s bill taxes savings and loan 
associations their retained earnings, after making reasonable allow- 
ance for additions reserves for bad debts, are the same those 
which mutual savings banks are taxed under the bill. Moreover, since 
savings and loan associations are longer self-contained cooperative 
institutions they were when originally organized there relatively 
little difference between their operations and those other financial 
institutions which accept deposits and make real-estate loans. 

The principal argument that savings and loan association does not 
really have income which could taxed based the theory that 
both the borrowers and the investors are members the association 
and that the interest paid the borrowers their loans really only 
paid themselves members the association. other words, 
argued that the mutuality the borrowing and the investing members 
such that income exists. 

The mutuality argument assumes that the long run, the invest- 
ments each member are equal the debts has owed the organiza- 
tion. also assumes that the membership each organization fixed 
and that eventually each member will receive proportionate share 
the accumulated earnings the organization. These assumptions might 
have been valid for the original savings and loan associations which 
terminated after they had fulfilled their purposes for the original mem- 
bership groups. They are not generally valid, however, for the present- 
day associations, where investing members may never contemplate be- 
coming borrowers and where the organizations are permanent and 
member has right share the undistributed earnings upon 
withdrawal. 

Another basis which argued that the savings and loan asso- 
ciations not have income that all their receipts are either paid out 
expenses dividends members accumulated for the mutual 
benefit the members. However, individual member depositor 
has claim share the accumulated earnings unless remains 
the organization until its dissolution. The idea that income sav- 
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ings and loan association belongs member even though not paid 
him allocated his account more extreme concept co- 
operative ownership than that used cooperatives. 


The income which added reserves and undivided profits the 
savings and loan associations cannot treated income member 
depositor for income-tax purposes under the doctrine constructive 
receipt because the member cannot obtain unless remains mem- 
ber the association until dissolved. income the associa- 
tions. The fact that retained for the benefit the members makes 
analogous the income retained ordinary taxable corporation 
for the benefit its stockholders. 


Excess Profits Change for Bank 

The new Revenue Act also makes changes the manner 
which banks will compute their excess profits tax credit. The 
following excerpts explains how the credit was computed un- 
der the old law: 


Under present law, both the taxpayer using the average earnings 
credit and the taxpayer using the invested capital credit are allowed 
increase their credit specified percentages the net additions their 
capital after 1949. However, except the case taxpayers with less 
than million capital who use the invested capital credit based 
assets, and, except the case taxpayers who use the credit based 
the historical invested capital, increase investment inadmissible 
assets will offset dollar for dollar what would otherwise capital ad- 
dition, even though the increase total assets available for investment 
greater than the increase capital. For example, corporation in- 
creases its capital million the first day excess profits tax 
year and then the same day invests $500,000 the new capital 
inadmissible assets, only allowed under the present law increase 
its credit for that year with respect $500,000, because the $500,000 
increase inadmissibles subtracted from the capital addition 
million arriving the net addition capital which may taken 
into 


The treatment described above works considerable hardship upon 
banks, since they invest additional funds deposited with them well 
their additional capital, that, for example, investment percent 
their additional assets inadmissible municipal bonds may com- 
pletely offset their capital additions. increase the capital 
bank makes possible increase deposits several times that amount, 
total assets being increased the sum the new capital and increased 
deposits. Yet, even though its taxable income thus increased, under 
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present law the bank may have additional credit based upon the 


new capital. 
The new method computing the credit described 


follows: 

Section 506 your committee’s bill provides that while bank’s in- 
crease inadmissibles excess profits tax year will serve reduce 
its increase capital the same year, the capital additions will re- 
duced amount based the ratio additional inadmissible assets 
the additional total assets acquired since the beginning its first ex- 
cess profits tax year. similar proportion used where there 
decrease inadmissible assets. 

This section the bill also provides adjustment the inadmis- 
sible asset factor the computation base period capital additions 
for banks which based the same ratio principle. 


Information Source Payments Interest 
Under present law interest payments $600 more are 
required reported. Under the new law discretionary au- 


thority given the Secretary the Treasury require in- 


formation returns interest payments any amount. 


Estate Tax Credit: Foreign Death Taxes 

The new law allows credit against basic and additional 
estate taxes for estates residents and citizens where death 
tax has been paid foreign countries property situated 
that country and the property also includible the United 
States gross estate. Where the decedent was not citizen but 
only resident the United States the credit allowed only 
when the foreign country gives reciprocal credit for United 
States citizens resident that country. 

The Senate Finance Committee explains other limitation 
the credit: 

the case the foreign tax credit allowed for income 
tax purposes, the foreign estate tax credit limited man- 
ner which permits the offsetting taxes paid the foreign coun- 
try with respect property situated that country only 
the extent that such taxed the United States. 
Thus, foreign country imposes estate tax higher 
effective rate than that provided the United States, credit 
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allowed only the extent the effective rate tax 
imposed the United States.” 


Bonds Held Non-resident Aliens 

United States bonds issued after 1941 held non- 
resident aliens not engaged trade business the United 
States are now subject estate taxes where death occurs 
after October 20, 1951. Bonds issued prior March 1941 
continue exempt when held nonresident aliens regard- 
less the date death. The gift tax status such bonds 
also brought line with these changes. 


Works Art Loaned Non-resident Aliens 
The new Act provides that works art owned non- 
resident alien which are loaned public galleries museums 
the United States for exhibition purposes shall exempt 
from estate tax the non-resident alien dies while the works 
art are this country. 


Present law limits the exemption works art loaned 
the National Gallery Art. 


Death Benefits Employees 
The Senate Finance Committee explains: 


Section 22(b) (1) the code excludes from gross income amounts 
received under life-insurance contract paid reason the death 
the insured, whether single sum otherwise. However, its 
terms, this provision limited life-insurance payments, and the ex- 
clusion does not extend death benefits paid employer reaon 
the death employee. order correct this hardship, section 
302 your committee’s bill excludes from gross income death benefits 
not excess $5,000 paid any one employer with respect any 
single employee’s beneficiary beneficiaries accordance with pre- 
existing contract. The limitation the exclusion payments not 
excess $5,000 will prevent abuses under this new provision. 

This provision effective with respect taxable years beginning 
after December $1, 1950. 


Redemption Stock Pay Death Taxes 
Under present law, subject certain restrictions, re- 
demption stock pay death taxes does not result ordi- 
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nary income the estate. rule was formerly limited 
cases where the value the stock was more than 50% the 
net estate. The percentage figure under the new law has been 
reduced 85% the gross estate. 


Exemption from Estate Tax Members Armed: Forces 

The new law provides that the additional estate tax shall 
not apply the estates decedents dying while active serv- 
ice member the military naval forces the United 
States the decedent was either killed action while serving 
combat zone, died result wounds other injuries, 
disease, suffered while line duty reason hazard 
which was subjected incident such military 
naval service. 

This provision effective with respect deaths occurring 
after the commencement hostilities Korea (June 24, 
1950) and before January 1954. 

Miscellaneous 

Other technical changes are made reversionary inter- 
est decedents dying prior February 10, 1939, decedents 
dying 1950 with pre-1931 life estate retained, and claims 
for refund for reversionary interests life insurance dece- 
dents dying after October 21, 1942 where the claim for refund 
was filed between October 25, 1949 and October 25, 1950. 


Present Status Banks Under Price 
Stabilization 

Rates, service charges and amounts obtained for the follow- 
ing are wholly exempt from price control: 

(1) Interest for the use money. 

(2) Services rendered mortgage brokers mortgagees 
connection with the negotiation, placement, and securing 
mortgages. 

Sales bonds, stocks, and other evidences indebted- 
ness representing monetary obligations only. 
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(4) Rates and fees professional services. 


you believe that any particular service you are rendering 
professional nature, the chances are not. Secure 
ruling from you are doubt. 


All other services rendered bank are subject Ceil- 
ing Price Regulation 34. Under this regulation the rates 
charged for all services are frozen the highest rate you 
charged for the service during the period December 19, 1950- 
January 25, 1951. If, during the period, you did not render 
the particular service for which you wish determine 
ceiling price, you take the ceiling price your closest competi- 
tor rendering the identical service the day you first rendered 
the service. 


All banks were required under Ceiling Price Regulation 
you have not filed, obtain copy Ceiling Price Regulation 
from your local office and comply with section 
that Regulation. 


you believe that your ceiling price for stop-payment 
charges, customers overdrafts, ordinary checking account serv- 
ice charges, any other service you render low that 
under sections 20(a) Ceiling Price Regulation for 
increase your ceiling price. The Regulation sets forth the 
following standards under which bankers may given relief 
from their various ceiling prices. 


Sec. 20. Adjustments—(a) General adjustments. 
may adjust any ceiling price established under this regulation 
upon demonstration substantial financial hardship threaten- 
ing your ability continue supply service, subject the 
following limitations: 

(1) adjustment will increase your ceiling price above the 
levels necessary permit you continue the sale your services; 

(2) adjustment will made will create tend 
create need for increases the prices other sellers your 
locality elsewhere. 


judging whether ceiling price subjects you substantial 


THE BANKING LAW JOURNAL 


financial hardship, will take into account such pertinent 
factors the nature your business, its earnings, and the earn- 
ings your trade whole during representative period. 
price increase may denied whole part, however, your 
hardship attributable such causes decline sales vol- 
ume because reduced demand, general manpower shortage, 
shortage essential supplies, other difficulties apart from your 
ceiling price. Even though particular service type service 
not profitable, adjustment may denied whole part 
the profitability your business whole. 


Under this section, the case California bank, 
ruled that increase would given the rates charged for 
particular service where the bank’s current earnings exceeded 
dollar-wise and percentage-wise its earnings the pre-Korean 
period. Under such circumstances ruled that sub- 
stantial financial hardship existed. 


RECENT BANKING RULINGS 


The payment local taxes real property the 
Veterans Administration after the transfer the property 
the Veteran’s Administration, and the payment taxes 
the mortgagee after foreclosure, are not payments 
account the liabilities the veteran which are guaranteed 
under the Act. Solicitor’s Opinions Nos. 334-51, 225-51. 
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BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Protected Assignee Accounts 
Receivable Due from Notwithstanding 
Borrower’s Fraud 


Government contractor finances production job 
assignment his accounts receivable banker. the 
contractor presents the government fraudulent claim 
the amounts due under the contract the contractor forfeits 
the entire claim, Code 2514. such circumstance 
does the bank, innocent party, likewise forfeit the entire 
value its security? there would similar 
forfeiture since the bank can stand higher than the con- 
tractor, its assignor. The Federal Court Claims rightfully 
decides, however, that the bank secured the extent the 
actually due the contractor. Arlington Trust Co. 
The United States, Court Claims, November 1951. 
The opinion court follows: 


MADDEN, Judge, delivered the opinion the court: 


The Government has moved, pursuant Rule this court, 
for summary judgment dismissing the plaintiff’s petition and ad- 
judging the claim forfeited for fraud, pursuant the pro- 
visions Title 28, Code, Section 2514. 


The plaintiff acquired its interest the claim covered the petition 
assignment from Leyde and Leyde, partnership which had 
number contracts with the Government. assignment bank 
trust company contractor’s right receive money from the 
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Government pursuant contract authorized the Assignment 


Leyde and Leyde made four contracts with the Government’s agency, 
the United States Maritime Commission, the first April 19, 1945, 
and the others shortly thereafter, for the manufacture Leyde and 
Leyde 391 life rafts for total price $487,125.00. the terms 
the contracts, and the Contract Settlement Act 1944, Stat. 670, 
U.S. 101 ff, the Government had the right terminate the per- 
formance the contracts, notice, and the contractor had the right 
paid the costs which had incurred the time the termina- 
tion. The Government did terminate the four contracts about August 
20, 1945. the contractor recover the costs which was 


entitled, was required the contract and the applicable statute 


and regulations, file claims statements detailing its costs. Forms 
for such statements were furnished the Maritime Commission 
Leyde and Leyde and filed claim with the Maritime Commission, 
stamped October 29, 1945, covering its asserted costs under the con- 
tracts included this suit. the face this claim, Item 14, “Settle- 
ments with subcontractors (from Sch. F)” lists $41,334.63. Schedule 
the claim shows Potomac Enterprises subcontractor, and $11,930.17 
the “Amount settlement” Leyde and Leyde with that sub- 
contractor. 

After investigation, and other events not here relevant, the 
Government instituted Civil Action No. 4002 the United States 
District Court for the District Maryland against the partnership 
Leyde and Leyde, and each the partners. The suit was brought 
under Section the Contract Settlement Act 1944, supra, 
recover damages and penalties for alleged fraudulent claims submitted 
the Maritime Commission connection with the termination 
contracts, including those here suit. Leyde and Leyde had also 
filed two other termination claims, addition the one referred 
above, one them behalf its asserted subcontractor, Potomac 
Enterprises, and asserting claims under two the contracts involved 
this suit, that claim duplicating, overlapping, the item $11,930.17 
contained Leyde and Leyde’s own claim addressed all four 
the contracts. the Government’s civil suit alleging fraud it, its 
complaint, addressed itself the claim filed Leyde and Leyde 
behalf Potomac Enterprises, far fraud the Potomac Enter- 
prises items was concerned, though also alleged fraud regard 
certain items Leyde and Leyde’s own claim relation all the 
contracts here suit. 

Judge Chesnut, after extended trial, found that Potomac Enter- 
prises was fiction fraudulently created Leyde and Leyde for the 
purpose padding its termination claim, and that that claim was 
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false and fraudulent the amount $15,155.64. rendered the 
appropriate judgment for the Government, and wrote careful opinion 
explaining the findings and decision. See Supp. 256. The $15,155.64 
which Judge Chesnut held fraudulent included the $11,930.17 
which appeared, shown above Leyde and Leyde’s own termination 
claim applicable all the contracts suit. 


Government says that the decision the District Court 
res adjudicata the question whether there was fraud the 
presentation the claim here sued on. The plaintiff would apparently 
concede that the $15,155.64 found have been fraudulently claimed 
has been forfeited, and that were sued here would have 
adjudge it. But, the plaintiff says, the claim which was held 
fraudulent was the one which Leyde and Leyde filed behalf 
Potomac Enterprises; that that was separate claim; and that its 
fraudulent character would not prevent Leyde and Leyde from enforc- 
ing its other claim the contracts here suit. The plaintiff cites 
this court’s decision Branch Banking and Trust Co. United States, 
115 Cls. 341, where was held that fraud the performance 
one part contract would not forfeit the right recover money 
justly due other portions the contract. 


Here, however, the plaintiff not only filed the separate fraudulent 
claim which was the direct subject the District Court’s condemnation, 
but included most the same fraudulent items its own claim, the 
very claim here suit. When one presents claim against the Govern- 
ment, some items which are fraudulent and some not, the claim, 
claim, forfeited, the person who presents it. Furay United 
States, Cls. 171. See Stanley Jerman United States, 
Cls. 540, 552. The mere fact that Leyde and Leyde filed two fraudulent 
claims with regard the Potomac Enterprises transaction, and that 
the Government and the court the civil suit for fraud gave their 
attention the one rather than mentioning both, not substantial 
reason for close our eyes the same fraud written into the claim 
here suit. 


If, then, this suit were Leyde and Leyde would sustain the 
Government’s motion for summary judgment, based the decision 
the decision the District Court. But the plaintiff here Trust 
Company, which, suppose, loaned money Leyde and Leyde 
finance the performance the contracts suit. had part 
the fraud. The Government claims that the plaintiff stands the 
shoes Leyde and Leyde, its assignor, that the claim, such, 
forfeited, and that one can recover it. Section 2514 Title 28, 


claim against the United States shall forfeited the United 
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States any person who corruptly practices attempts practice 
any fraud against the United States the proof, statement, establish- 
ment, allowance thereof. 

such cases the Court Claims shall specifically find such fraud 
attempt and render judgment forfeiture. 


The statute speaks forfeiture any person who practices fraud. 
the Stanley Jerman, case supra, held that receiver for 


contractor was barred the contractor’s fraud, because, said, 


was not purchaser for value purchaser all. The plaintiff is, 
presumably purchaser the sense that loaned money Leyde 
and Leyde when took its assignments the contracts. When 
look the purpose the 1940 amendment the Assignment Claims 
Act, Code 203, which was enable contractors with the Gov- 
ernment obtain from private sources funds finance their perform- 
ance, think could not have been intended Congress that the 
bank which loaned the money should take the risk that its collateral 
might, instant, rendered worthless the act the contractor 
committing fraud the presentation proof his claim under the 
contract. remember that the forfeiture statute has the effect, when 
operates, giving the Government something for nothing, far 
the nonfraudulent portion contractor’s claim concerned. The 
contest, then, being between the trust company which only seeks 
get its money back, with interest, and the Government, which seeks 
get such meritorious performance there may have been, for nothing, 
equity with the trust company, and interpret the statute. 
course the plaintiff will have prove, the trial, the extent its 
interest the contract, and the amount which Leyde and Leyde 
would have been entitled, but for the fraud. 


The Government cites the decisions this court the cases 
Blume United States, Cls. 210 and Globe Indemnity Co., 
United States, Cls. 587, holding that surety for contractor 
with the United States could not, subrogation, recover the claim 
contractor who presented fraudulent proof his claim. The court, 
those cases, used broad language the effect that everyone holding 
under the fraudulent contractor barred his fraud. not neces- 
sary this case decide whether that language, which broader 
than was necessary for the actual decision those cases, was too broad. 


The Assignment Claims Act 1940, supra, has, think, modified 


any such general doctrine for the benefit those finance companies 
which were invited and encouraged that act lend money con- 
tractors with the Government. 


The Government also cites our decision Modern Industrial Bank 
United States, 101 Cls. 808, 819, holding that assignee under 
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the Assignment Claims Act 1940, supra, took subject the Gov- 
ernment’s right, reserved in’ the contract, set off its cost getting 
the work completed, when the contractor failed complete, against 
moneys which would otherwise have been payable the contractor. 
There the Government was only seeking its actual expendi- 
tures, and not, the instant case, obtain windfall forfeiting 
the meritorious portions contractor’s claim. The equities, there- 
fore, were quite different. Besides, the assignment statute, its 
mention set-offs which can barred express agreement, recognizes 
that other set-offs are available the Government against the assignee. 


recognize that, under our decision, not only will the innocent 
plaintiff benefit, but Leyde and Leyde will also benefit the extent 
that its debt the plaintiff paid out any recovery that may had 
this case. whether, this case elsewhere, the Government 
might entitled step into the plaintiff’s shoes for the purpose 
recovering from Leyde and Leyde, express opinion. 


The defendant’s motion for summary judgment denied. not. 
necessary decide the question presented the motion. 


Howell, Judge; Whitaker, Judge; Littleton, Judge; and Jones, Chief 
Justice, concur. (Ital. added, Ed.). 


Bank Loans Sight Drafts Excess 
Profits Borrowed Capital 


Banker’s customer, who was the taxpayer this case, 
handled its credit sales the following manner. When goods. 
were shipped customer sight draft with shipping docu- 
ments attached was drawn the customer. The draft with 
documents was then delivered the banker who credited the 
taxpayer’s checking account, and transmitted the papers 
bank the buyers vicinity for presentation the buyer and 
payment. 


The taxpayer claimed the average amount drafts out- 
standing any time borrowed capital for excess profits tax 
purposes. The Government contended that the bank had “pur- 
chased” the drafts and that therefore the taxpayer could claim 
borrowed capital account the outstanding drafts. 
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Hunt Foods, Inc. Commissioner, Tax Court, 
No. 42. 


favor the taxpayer that the bank was merely 
agent for collection the drafts the court stated: 


The use drafts with bills lading attached recognized medium 
carrying commerce, particularly marketing the immense crops 
the South and West. The handling commercial paper banks 
part their banking business, and normal and usual business 
practice for firm marketing its products various parts the coun- 
try deposit its commercial paper with its local bank. When business 
firm deposits commercial paper with its bank one the important ques- 
tions which arises the precise relationship which results from the de- 
posit the paper. Does the bank become the owner the paper, 
does the depositor remain the owner and the bank act agent for col- 
lection? Obviously, the legal rights and the liabilities owner 
negotiable paper are different from that agent for the owner 
such paper. Exchange National Bank Third National Bank, 112 
276, 291 (1884). 


question ownership commercial paper will arise ordinarily 
where the relationship between the bank and its depositor defined 
written contract. the absence such written agreements the 
handling and negotiation commercial paper that had been produc- 
tive litigation. the Exchange National Bank case, supra, the Su- 
preme Court approved the so-called “New York rule” regarding the 
liability bank taking paper for collection from depositor the 
usual course business. the course its opinion the Court stated, 
page 289: 


And, while the rule law thus general, the liability the 
bank may varied consent, the bank may refuse undertake 
the collection. may agree receive the paper only for transmission 
its correspondent, and thus make different contract, and become 
responsible only for good faith and due discretion the choice 
agent. this not done, there implied understanding that 
effect, the same responsibility assumed the undertaking collect 
foreign paper and that collect paper payable home. any 
other rule, principal contractor would liable for the default his 
own agent, where from the nature the business, was evident must 
employ sub-agents. 


Burton United States, 196 283 (1904), the Supreme Court 
pointed out pages 297 and 303 that there was oral special agree- 
ment between the depositor and the bank when checks were deposited 
and credit given for the amount thereof, and was held that the bank 
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became the owner the check and was sense the agent the 
depositor. 


Federal Reserve Bank Malloy, 264 160 (1924) the Court, 
after commenting the conflicting New York and Massachusetts rules 
with respect the liability correspondent bank the owner 
check forwarded for collection the initial bank deposit, again 
pointed out that the applicable rule law can varied contract, 
express implied, the following words, 164: 


Court Exchange National Bank Third National Bank, 
112 276, after reviewing the two lines decisions, approved the 
‘New York rule.’ But the rule may, course, varied contract, 
express implied. Id. 


City Douglas Federal Reserve Bank, 271 480, (1926), 
the Supreme Court ruled follows with respect commercial paper, 
492: 


When paper without restriction depositor, and 
once passed his credit the bank which delivers it, 
becomes the creditor the bank; the bank becomes the owner the 
paper, and making the collection not agent for the depositor.” 


page 493 the Supreme Court said further: 


“While there not entire uniformity opinion, the weight au- 
thority supports the view that upon the deposit paper unrestrictedly 
indorsed, and credit the amount the depositor’s account, the bank 
becomes owner the paper, notwithstanding custom agreement 
charge the paper back the depositor the event dishonor. 


The Supreme Court’s opinion the City Douglas case was based 
upon findings made the Federal District Court for the Western Dis- 
trict Texas City Douglas, Ariz. Federal Reserve Bank Dal- 
las, 300 Fed. 573 (1924), which read part follows, 574: 


There was other contract agreement made between the 
City Douglas and the said First National Bank Douglas than such 
arose impliedly from the acceptance said bank said check for 
collection, and there was statute the state Arizona upon the 
subject which entered into changed modified said contract any 
respect.” 
Douglas case, and other numerous federal and state cases, are cited 
authorities for the proposition that where there definite under- 
standing between the bank and its depositor the ownership de- 
posited commercial paper, but such paper indorsed unrestricted 
indorsement and deposited the usual course business with the bank, 
which gives credit the depositor for the amount thereof with the right 
draw thereon, title the paper deposited passes the bank. Un- 
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der this rule, the bank collects commercial paper the owner thereof. 
view the factual basis the City Douglas case, and view 
the qualifications appearing the other Supreme Court decisions, 
can said that there was agreement understanding between peti- 
tioner and its bank which waived the rule and provided that the bank 
should act agent for its depositor, the petitioner, then the rule an- 
nounced the City Douglas case would not apply, and would 
recognize the agreement understanding the parties. 


have affirmative statements the record from officials the 
bank that the bank had written contract with petitioner defining 
their relationship legal rights with respect the deposited sight drafts. 
the absence written agreement, the intention the parties with 
respect their sight draft transactions may ascertained from con- 
sideration their course conduct the ordinary course their busi- 
ness dealings disclosed the evidence, Hollaway Dykes, Fed. 
(2d) 430 (N. Okla., 1928); Fayette National Bank Summers, 
(N.S.) 694 (1906), and cases cited note thereto. 


Petitioner also points out that under the California Bank Act, (Bank 
Collection Code) enacted 1925, the bank acted petitioner’s agent 
collecting the sight drafts and did not acquire ownership the drafts, 
deal with them after deposit were the owner. Section (c) 
said Bank Act provides collection procedure for banks deposited 
commercial paper and limits the bank’s liability thereon until the pro- 
ceeds the commercial paper are actually received money solvent 
credit. Petitioner contends that the deposited sight drafts were 
handled the bank collection items accordance with the provi- 
sions section (c) the California Bank Act and that the under- 
standing with the bank treat the sight drafts abundantly estab- 
lished the business dealings and the course conduct between peti- 
tioner and its bank during and prior the taxable years. 


established and have found that petitioner sought and ob- 
tained lines credit from the bank order transact its business op- 
erations. was necessary for petitioner obtain this credit order 
operate its business packing and marketing the vegetables and 
fruits which sold many parts the United States. The bank’s loan 
committee extending the credit undoubtedly weighed the magnitude 
petitioner’s operations, its financial resources, and the security avail- 
able for the requested loans. Our findings show that the lines credit 
extended petitioner 1941 and 1942 aggregated $3,600,000 and $3,- 
900,000, respectively, which $550,000 and $750,000, respectively, were 
for secured and unsecured sight draft loans. was pursuant the line 
credit obtained the sight drafts that petitioner deposited the drafts 
with the bank and was advanced loaned the full face amount thereof. 


| 
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was understood both parties the deposit transactions that the 
bank would repaid out the proceeds collected the sight draft. 
The treatment the deposited drafts, the loans thereon, and repayment 
out collection the books and records both parties consistent 
with their understanding that title did not, pass the bank. 


Furthermore, the few instances where drafts were dishonored, 
was the petitioner that was considered the parties the owner 
the merchandise, and was petitioner’s responsibility find another 
purchaser therefor. The sight drafts were payable petitioner, “Our- 
selves,” and were not made payable the bank. Interest was paid the 
bank the full amount the sight draft for the number days 
was outstanding which circumstance tending show that the bank 
was agent and not the owner the draft. Mayfield First National 
Bank, 287 510 (1926). note too that the only discount in- 
volved dealing with these sight drafts was the discount petitioner al- 
lowed its customers; there suggestion intimation that petitioner 
was discounting sight drafts its bank. These factors and circum- 
stances are matters record which indicate the understanding and 
agreement the parties that title the deposited paper should not pass 
the bank. 


addition thereto, the California Bank Act establishes state law 
the relationship which exists between bank and depositor com- 
mercial The legislative history the California statute set 
forth Bank America Universal Finance Co., (2d) 147 
(1933). One its purposes was relieve the bank from certain lia- 
bilities making collections deposited commercial paper. speak- 
ing similar statute enacted the State Florida the Supreme 
Court the United States held, Dakin Bayly, 290 143, 147 
that the parties are presumed have contracted with reference 
the state statute, and the situation they had expressly agreed 
that the initial “bank was act agent only and was not become 
the debtor the depositors unless and until had received actual and 
final payment the checks.” the same effect Federal Reserve 
Bank Malloy, 264 (1924); Miami First National Bank, 
Fed. (2d) 561, 564 (C. 1932); and Schram Askegaard, Fed. 
(2d) 348 (D. Minn. 1929) 

Upon this record, the cited authorities, and the California statute 
are convinced that the bank acted petitioner’s agent collecting the 
sight drafts. The course dealing between the parties, their treatment 
the transactions their respective books account, the need the 
petitioner for bank loans conduct its business operations, and the se- 
curity obtained the bank for its loans, persuade that petitioner’s 
obligation repay each loan secured sight draft was fixed and 
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certain. Petitioner borrowed regularly from the bank its sight drafts 
and the amount thereof constituted outstanding indebtedness, within 
the meaning section 719. 

reaching this conclusion are not unmindful our decision 
Fraser-Smith Company, 892 (1950). that case followed 
the City Douglas rule, supra, which, hereinbefore pointed out, gov- 
erns where there agreement understanding between the bank 
and its depositor the ownership the deposited paper. Here 
have understanding between the parties and full compliance both 
carrying out that understanding. The City Douglas rule, and the 
Fraser-Smith case, are inapplicable, and the doctrine there set forth 
should not extended situations such exist here. This particu- 
larly true view the Supreme Court’s pronouncements the Dakin 
Bayly and Malloy cases, supra, that the parties are presumed con- 
tract with reference the state statute. 


The court further held that the instruments used the 
taxpayers were “bills exchange” and therefore eligible for 
excess profits borrowed capital credit: 


The second question whether the amount the outstanding in- 
debtedness was evidenced bill exchange, one the forms in- 
debtedness enumerated the statute. The parties agree that sight 
draft bill exchange defined section 3207, Civil Code Cali- 
fornia, Deering’s 1941 Edition, and that qualifies bill exchange 
under section 719 (a) (1) the Internal Revenue Code. Petitioner 
relies upon our decision William Higgins Co., Inc., 1033: 
(1945). That case involved four different types claimed borrowed 
capital, two which were conceded the Commissioner and two 
which were disputed. The two disputed types were (1) outstanding 
letters credit banks issued pursuant the taxpayer’s application 
therefor, and (2) drafts accepted the banks under the letters credit. 
held that the letters credit did not evidence outstanding indebted- 
ness the taxpayer, but that the drafts accepted for the taxpayer’s 
account did evidence outstanding indebtedness. Petitioner stresses. 
that portion our opinion which reads follows: 


“In order satisfy the statute not enough for the indebtedness. 
the ‘outstanding indebtedness the taxpayer.’ must also 
‘evidenced bond, note, bill exchange, debenture, certificate 
debtedness, mortgage, deed trust.’ The respondent concedes that 
the acceptance here question qualify bills exchange, but 
argues that they were the banks’ bills exchange and not petitioner’s, 
and that this fact fatal petitioner’s claim for borrowed invested’ 
capital far those acceptances are concerned. not think 
that this conclusion follows. The statute requires that the indebtedness: 
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has the indebtedness ‘of the taxpayer,’ but does not require 
that the specific type instrument mentioned the statute that 
‘of the taxpayer.’ All that the statute requires that the outstanding 
indebtedness the taxpayer ‘evidenced by’ one the specific types 
instruments.” 

think clear that was acceptance the draft that created 
the indebtedness against the drawee-purchaser the Higgins case, 
supra, but here have acceptance, for the paper was sight drafts 
which were paid the time they were accepted. Petitioner the 
ordinary course its business borrowed against its sales contracts 
order finance its business operations. had sold merchandise 
its customers, just the merchants Brazil and India had sold 
merchandise the taxpayer the Higgins case, and like the foreign 


sellers the cited case petitioner drew drafts against its purchasers 


for the amount the merchandise sold. The question then whether 
petitioner’s borrowing against sales was evidenced the sight drafts 
with attached bills-of-lading security for the loans. 


Only few the decided cases borrowed invested capital have 
turned the type form the instrument which evidenced the 
indebtedness. The Economy Savings Loan Co., 543 
(1945), and Ames Trust Savings Bank, 770 (1949), 
held that certificates deposit evidenced the outstanding indebtedness 
and constituted borrowed invested capital, within the meaning 
section 719. The Ames case was reversed appeal the Court 
Appeals for the Eighth Circuit, Commissioner Ames Trust Savings 
Bank, 185 Fed. (2d) (1950), followed National Bank Com- 
merce, 769. Brewster Shirt Corporation Commissioner, 
159 Fed. (2d) 227 (C. 1947) the Court Appeals, reversing 
memorandum opinion this Court, held that advances, made pursuant 
factoring arrangement and the assignment accounts receivable 
security therefor, constituted “mortgage” the accounts secure 
the taxpayer’s indebtedness within the meaning section 719. Central 
Station Signals, Inc., 1015 (1948), per curiam, 174 Fed. 
(2d) 479 (C. 1949), the same effect; but see, Consolidated 
Goldacres Co. Commissioner, 165 Fed. (2d) 542, (C. 10, 1947), 
affirming 87, which involvel conditional sales contract, and 
Bernard Realty Co. United States, 188 Fed. (2d) 861 (C. 
May 1951) reversing Fed. Supp. 805, (1950), which involved Wis- 
land contract. 


Cases involving the business purpose the borrowed invested 
capital are little assistance for the reason that the sums here were 
borrowed for definite business purpose. our research and examina- 
tion have found Court Appeals case similar factually 
controlling here. look, therefore, the particular facts this 
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case weighing the course dealing the parties with common usage 
and custom the conduct business generally. Petitioner’s method 
financing its business operations recognized and accepted business 
practice the South and West. have held that petitioner bor- 
rowed the amounts question from its banks and that such amounts 
represented outstanding indebtedness the petitioner. The record 
shows that the only instruments specified the statute that could 
evidence this outstanding indebtedness were the sight drafts bills 
exchange. Can said that such bills exchange evidence loans 
petitioner? 


The Higgins case, supra, authority for the rule that the indebted- 
ness has the indebtedness “of the taxpayer” but that the statute 
does not require the bills exchange that “of the taxpayer.” 
therefore follows that, irrespective whether not the bills 
exchange were those “of the taxpayer,” are the opinion and hold, 
upon the authority the Higgins case, that the bills exchange drawn 
petitioner its customers and used under its letters credit 
secure loans from its banks evidenced the outstanding indebtedness 
the banks for the sums borrowed, and accordingly the stipulated 
amounts should included petitioner’s borrowed invested capital 
for excess profits tax purposes. 


Bank Inadvertently Honoring Check After 
Stop Payment Order Entitled Recover 
Proceeds from Payee 


clear law that where bank inadvertently makes 
payment check where stop payment order has been 
made the bank may not charge the depositor’s account. But 
such case may the bank recover the payment from the 
payee the check? The New York Supreme Court holds 
that bank may recover the money the payee knows has 
reason know that payment had been stopped when 
presents the check for payment certification. Chase Na- 
tional Bank City New York Battat al, Supreme 
Court, New York County, 105 Supp. (2d) 13. 


The opinion the court follows: 


NOTE—For similar decisions see Digest (Fifth Edition) §1476. 
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VALENTE, J.—The plaintiff bank has brought this action re- 
cover the sum $25,000, the amount paid the plaintiff bank 
the defendant Caracanda Bros. Co., Ltd., the payee check drawn 
the defendants comprising the partnership doing business Arbeedee 
Trading Company. motion, the complaint was dismissed the 
latter defendants and the order dismissal was affirmed, 272 App. 
The check was drawn and dated August 1946, and was delivered 
the defendant that date. The latter held the check until August 
13, 1946, and the afternoon that date presented for certification 
the plaintiff’s main office although was drawn the branch where 
Aberdee had its account. The defendant then deposited the certified 
check its account another bank and the check was paid the 
plaintiff the regular course business August 14, 1946. 


The explanation offered the defendant for its delay having the 
check certified far from convincing and the conclusion inescapable 
that the defendant suspected, fact did not have positive 
edge, that the drawer the check had stopped payment before 
the defendant presented for certification. There doubt that 
the Arbeedee company gave the stop payment order August 12, 
1946, telephone plaintiff’s branch which the cehck was drawn 
and repeated the order letter received the plaintiff its branch 
bank August 13, 1946. 


When the check was presented for certification main 
office, telephone inquiry was made the branch and the main office 
was advised that the drawer’s balance exceeded the amount the 
check but, due inadvertent mistake, the main office was not 
advised the stop payment order. 


The plaintiff bank paid the check question under mistake 
fact, ignorance the fact that the defendant knew that payment 
thereon had been stopped before the check was presented for certifica- 
tion, and, any event, before was paid. The right party 
paying money another under bona fide forgetfulness ignorance 
facts recover back from one who not entitled receive 
well established. White Continental National Bank, 316, 
319; Smith McCrorken Chatham Phenix National Bank Trust 
Co., 239 App. Div. 318, 267 

the provisions the contract between the drawer the check 
and the payee, the latter agreed return the deposit upon the payee 
furnishing the letter credit called for the contract. The contract 
contained the further provision that when the letter credit was 
furnished mutual performance undertakings were entered into 
either way performance bonds performance deposits. 
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Even the payment the plaintiff considered having been 
made under mistake the bank its obligation cash the 
check, the plaintiff entitled recover the amount paid. (Re- 
statement the Law, Restitution, Secs. Sec. 45—comment b). 
Section 112-f the Civil Practice ‘Act provides that relief shall not 
denied merely because the mistake one law rather than one 
fact. The report the Law Revision Commission recommending the 
passage this legislation indicates that its purpose not grant 
relief every case mistake law make the same rules ap- 
plicable case mistake facts (Leg. Doc. [1942] No. 65B). 
But would seem apply, the defendant’s attorney concedes 
his memorandum, case where, here, there has been mutual 
mistake law. 


Judgment accordingly given favor the plaintiff against the 
defendant Caracanda Bros. Co., Ltd., the sum $25,000, with 
interest thereon from August 13, 1946. 


The foregoing constitutes the decision the court. 


Liability Banks for Treble Damages 
Under New Loan Amendment 


Suppose the appraisal seller’s property $500 
below the proposed sales price. bank, fearing may lose 
the mortgage loan, urges the “side payment” 
the seller. Under the new law the bank liable the 
for $1,500 even though the bank never received any part 
the side payment? The answer appears that the bank 
clearly liable. Look what the new statute provides: “Who- 
ever knowingly makes, effects, participates sale 
any property veteran for consideration excess the 
reasonable value such property determined proper ap- 
praisal made appraiser designated the Administrator, 
shall, the veteran pays for such property whole part 
with the proceeds loan guaranteed the Veterans’ Ad- 
ministration under section 501, 502, this title, liable 
for three times the amount such consideration 
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irrespective whether such person has received any part 
thereof.” 

The Veterans Administration has warned that 
lenders who submit loan for guaranty while possessing 
knowledge side payment may suspended from the 
Loan Program. Also the guaranty may invalidated. 


The has urged lenders when doubt obtain signed 


statement from the veteran that making payment 
anyone excess the disclosed purchase price. 


Actions for treble damages under the new law may 
brought any federal court. the veteran the 
Attorney-General may bring the suit, the latter only case 
the veteran fails prosecute the action fails bring suit 
within days after discovery the overcharge. 


How State Usury Laws Affect National 


National banks may charge interest the rate allowed 
the laws the state which they are located, rate 
excess the discount rate ninety-day commercial 
paper effect the Federal Reserve Bank the district 
where the national bank located. national bank may 
also charge higher rate where state banks are permitted 
law charge excess the legal rate. 


Where the state which the national bank located has 
law fixing legal rate interest the national bank may 
charge 7%, the discount rate ninety-day com- 
mercial paper effect the Federal Reserve Bank the 
district where the national bank located, whichever the 
greater. 


While state law therefore generally fixes the interest rate 
which national bank may charge, state laws imposing lia- 
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bilities and penalties for usurious rates are not applicable 
national banks. This since Congress has provided for 
exclusive and uniform penalties and liabilities against national 
banks charging usurious rates. are: (1) national 
bank knowingly charging usurious rate forfeits all interest. 
(2) national bank knowingly receiving usurious payments 
penalized twice the amount the interest received (not 
twice the excess over the legal rate) provided the action 
recover the amounts has been commenced court within two 
years from the days the usurious amounts were received. 
Important points note are: (1) national bank may 
recover the principal amount from the debtor even the illegal 
charge forfeits the right the return principal under state 
law. (2) Ina suit national bank state court re- 
cover the principal foreclose mortgage the debtor may 
not set-off usurious interest which has been paid the national 
bank. The usury overcharge may recovered only 
counterclaim separate action federal court. 
References: National Banking Act, sections 5197, 5198; 
Schuyler National Bank Gadsen, 191 451 (1908) 
John Alley Co., Inc. Federal National Bank 
Shawnee, 124 995 (Cir. 1942); Farmers’ and 
Mechanics’ Bank Dearing, (1875); Lake 
Benton First National Bank Watt, 184 151 (1902) 
Schumacher Lawrence, 108 576 (Cir. 1940). 


Federal Court Dismisses Suit 
National Bank District Outside That 
Which Bank Established 


National banks corporate entities are subject suit 
any state federal court having jurisdiction over the bank. 


NOTE—For similar decisions see Digest (Fifth Edition) §928. 
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court may elect have the case heard federal court when 
the controversy between the parties primarily arises under 
involves interpretation federal law. Thus state 
questions the right national bank business outside 
the state which established the national bank may re- 
move the case from the state court the appropriate federal 
court. State ex. rel. Lee Omaha National Bank (D. 
Wyoming 1927). Moreover, national bank established 
state different from the state which the plaintiff 
citizen the bank may remove the case from the state court 
the federal court. The power have the above cases removed, 
however, dependent their being controversy 
between the parties involving $3,000 more. ‘The rules 
stated above are equally applicable state banks. 


Even though there actual jurisdiction over national 
bank any state court any federal court sitting the state 
which the bank doing business national banks which are 
sued federal court are entitled the privilege having 
the action dismissed unless the action brought the district 
which the bank established. 94. 


Thus national bank established Boston and 
used Colorado state court entitled have the action 
dismissed not doing business Colorado, and even 
action the Colorado federal court (since the bank citizen 
Massachusetts and the plaintiff citizen Colorado) 
and then have the action dismissed because the suit not laid 


recent federal decision the Chase National Bank was 
sued Chicago federal court. The plaintiff claimed that 
the bank had waived its right sued only New York 
the fact that the Chase National Bank was admitted 
fiduciary business The Court held that the bank 
had waived only its right have suits arising out its 
fiduciary business heard the New York federal court, and 
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therefore dismissed the particular action which was wholly 
unconnected with the Chase National Bank’s fiduciary busi- 
ness Illinois. Chase National Bank the City 
New York, Court Appeals, Seventh Circuit, Octo- 
ber 24, 1951. opinion the court follows: 


LINDLEY, C.J.—Plaintiff’s amended complaint averred that plain- 
tiff citizen Illinois, defendant, national banking association 
New York; that the amount controversy exceeds $3,000; that de- 
fendant has been authorized business Illinois foreign 
corporation; that, reliance upon defendant’s representation that 
was holding letters allocation for 175,000 tons cold rolled sheet 
steel, which was willing sell, plaintiff obtained order for pur- 
chase the steel and tendered defendant but that the latter 
refused consummate the sale, the damage plaintiff excess 
$3,000,000. Plaintiff filed further amendment the complaint 
which averred that defendant maintains Chicago office, Chicago 
telephone subscriber and maintains Chicago teletype station. 


Defendant moved dismiss upon the ground, amongst others, that 
under Title Sec. 94, action against defendant may 
brought only the Southern District New York where located; 
that, complying with the foreign corporation laws Illinois and con- 
senting that might sued there, defendant had limited its consent 
transaction business Illinois only “in connection with its ac- 
ceptance and execution trusts and receive deposits trust funds 
Illinois.” its annual report the Illinois Secretary State 
1942 and thereafter defendant listed its registered agent only 
“in connection with the acceptance and execution trusts and re- 
ceipts deposits and trust funds Illinois.” 


Only one question was considered the District Court, which con- 
cluded that “the venue this action only the Southern District 
New York. The defendant has not consented sued 
except ‘in connection with the acceptance and execution trusts and 
receipts deposits trust funds and such matters are not 
involved this action.” Thereupon the court entered order dis- 
missing the suit for want proper venue. The parties agree that the 
ultimate issue here the propriety this order. 


far the jurisdiction the court over the subject matter 
concerned, there question but that the venue was properly laid 
the court had jurisdiction grounds diversity, for national 
banking association statute placed “before the law this respect 
the same bank not organized under the laws the United States.” 


q 
| 
q 
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Leather Manufacturers Bank Cooper, 120 778, 781. See also 
parte Jones, 164 691, 693; Petri Commercial National Bank 
Chicago, 142 644; American Surety Co. Bank California, 
133 160 (CA-9). The issue here then not one jurisdiction 
the subject matter, but one the proper venue, the proper local- 
ity. Neirbo Co. Bethlehem Shipbuilding Corp., 166 168. 


seems clear that the proper venue, the absence waiver 
consent, determined by. Section Under this section 
“Actions and proceedings against any association under this chapter 
may had any district Territorial court the United States 
held within the district which such association may established, 
any State, county, municipal court the county city which 
said association located having jurisdiction similar cases.” national 
bank established within the meaning this act only the place 
where its principal office and place business specified its or- 
ganization certificate. Leonardi Chase National Bank City New 
York, (CA-2). was expressly held that case that 
suit against such bank may maintained only the place its 
establishment, e., its location. There the bank was sued district 
other than where was established. The court said: “The defendant’s 
charter recites that its home office and principal place business 
the Southern District. the district which the national bank has 
its principal place business and which contains the place recited its 
charter should taken the proper district for suits against national 
bank. The court the Eastern District New York was without 
jurisdiction.” recently 1947 the Supreme Court has ruled likewise. 
Thus Cope Anderson, 331 461, 467, the court said: “Many 
provisions federal law make national banks, important aspects, 
peculiarly local institutions. For jurisdictional purposes national 
and that district alone can sued. Sec. 94...” 
State courts, called upon entertain actions against national banks, 
which they have jurisdiction, have ruled similarly. See Crocker, al. 
Marine National Bank New York, 101 Mass. 240; Burns North- 
western Nat. Bank Minneapolis, Minn., 260 253 (Sup. Ct. D., 
1935); Rabinowitz Kaiser-Frazer Corp., 638 (Sup. 
Ct. Kings Co., 1950); Crofoot Giannini, 191 (Sup. 
Ct. Co., 1949). follows that, aside from other questions in- 
volved, the trial court properly held that the proper venue for this suit 
was only the Southern District New York. 


However, plaintiff further contends that defendant has consented 
sued and has thereby waived its personal privilege 
sued only New York. The right sued certain place only 
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may waived lost failure assert it. Neirbo Co. Bethlehem 
Shipbuilding Corp., 308 169. The right defendant growing out 
Section does not differ from other similar rights sued only 
certain places. personal right and, obviously, may waived 
the conduct the one whom belongs. Waiver voluntary 
and intentional relinquishment abandonment known existing 
right privilege, which, except for such waiver, would have been en- 
necessary consequence the waiver’s conduct inconsistent with 
assertion retention the right. must proved the party 
relying upon it. And the only proof intention waive rests 
what party does forbears do, his act omissions act should 
manifestly consistent with and indicative intent relinquish 
voluntarily particular right that other reasonable explanation 
his conduct possible. 311 and cases there cited. 


this case there question but that defendant applied for and 
obtained leave transact business the state Illinois for the limited 
purpose “acceptance and execution trusts and receipt deposits 
trust funds Illinois.” ‘Though its original agent for service was 
authorized accept service “in all suits when was re- 
placed with another, the resolution creating the successor’s authority 
provided that should the registered agent matters involving the 
limited purpose for which defendant was qualified business 
Illinois. our question this respect is, did defendant, qualifying 
for the limited purpose doing trust business Illinois, intend 
waive its right sued transaction which its face does not 
purport grow out such trust business? the defendant was 
sued there transactions growing out that purpose and thereby 
waived its privilege sued only New York upon any matter 
arising out its trust business transacted The court found 
that such matter was involved the present suit. the face 
the complaint, clear that this suit recover damages for breach 
contract. agree, therefore, with the District Court that the 
litigation did not involve any trust business the state Illinois. 
are the further opinion that defendant, its acts, evinced in- 
tention waive its entirety the privilege had under the laws 
being sued only New York. can not attribute intent 
waive anything other than what did actually waive consenting 
sued connection with trust business transacted that 
state. 


Plaintiff contends that Section applies only limited litigation 
concerning national bank associations. argues that the words “under 
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this chapter” refer only organization dissolution the relationship. 
think this unduly narrow interpretation. Under con- 
struction the phrase would necessarily have displaced the 
language the section the words “this chapter” would necessarily 
confined limited proceedings concerning national banks, whereas 
the chapter actually encompasses wide variety various subject 
matters relating national banks. 


Plaintiff insists further that Section 1391, C., has super- 
seded Section and that longer national banking association 
endowed with the personal privilege being sued only the distrcit 
1948 Code, Congress repealed only all laws specified the revision 
and other superseded and obsolete provisions relating the courts. 
attached schedule the laws which intended repeal. The 
House reported that this list had been carefully checked and rechecked 
many times. Section was not amongst the list repealed laws. “An 
earlier act, specific its coverage, will read exception 
later one directed investments generally, ‘It well-settled principle 
construction that specific terms covering the given subject matter 
will prevail over general language the same another statute which 
may otherwise prove Kepner United States, 195 
100, 125, cf. Ginsberg Sons Popkin, 285 204, 208; East 
River Co., 266 355, 367; Washington Miller, 235 422, 428; 
Rosencrans United States, 165 257, 262; Red Rock Henry, 
106 596, 603.” contention such was raised 
International Refugee Organization Bank America, Supp. 
884, 886, where the court said: “No change was made 
Sec. the 1948 revision Title 28, and Sec. full force 
and effect. fact, section Title one the exceptions 
the general venue section, Section 1391 Title C.” 


Plaintiff suggests that the record this appeal unnecessarily, 
defendant’s request, included the original complaint and thereby in- 
creased printing costs and that, therefore, the additional costs 
thus entailed should taxed against defendant accord with rule 
(e) the Rules Civil Procedure. have examined the original 
complaint carefully. think was entirely unnecessary com- 
plete understanding presentation the issues raised. Therefore, 
was unnecessary print the same. Under rule (e) may withhold 
impose costs the circumstances the case may require. hold 
that much the transcript includes printed copy the original 
complaint was unnecessary and direct that the cost printing such 
portion the record taxed against defendant. 


all other respects the judgment affirmed. 
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Tax Statute Exempting Loans With Interest 
Rate More Than Six Percent 


The State Mississippi exempts from valorem taxes 
all notes and evidences indebtedness bearing rate inter- 
est not greater than 6%. 

permitted statute finance company charges interest 
money loaned the rate interest five per cent per 
annum for the entire period the loan, and then aggregates 
the principal and interest and divides the total into monthly 
installments. Since the loan repaid monthly installments, 
the interest yield which the finance company receives for the 
use its money most instances more than six per cent. 
For example, under the statutory plan loan $120 for 
twelve months five per cent interest per annum results 
total note $126. Since the borrower repays twelve 
monthly installments $10.50 each, does not have the use 
all the money for the entire period, but for six and one- 
half months. According this illustration the actual yield 
the loan would 9.28%. 


The court held that such loan was exempt from tax since 
“rate interest” used the statute means the rate which 
charged for the fixed period the loan and the fact that 
the principal the loan not enjoyed the borrower 
throughout the period immaterial. Bailey, State Tax Col- 
North American Finance Co., Inc., Supreme Court 
Mississippi, So. Rep. (2d) 227. 


Explaining its decision the court stated: 


This act [Mississippi statute authorizing installment loans] speci- 
fically states that the mere fact that interest paid installments 
“shall not construed any increase said rate” interest. de- 
fines the interpretation “rate interest” where the interest paid 
installments. And its earlier draft indicated the relationship that 
phrase the one used the exemption statute. See also Ch. 137, Laws 
1914, now Code 1942, Sec. 37; Johnson Carter, 1948, 203 Miss. 
38, So. 296. The Legislature manifestly intended that transac- 
tions conformable the installment loan act should not taxable. 
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Industrial Loan and Investment Company Adams County, 
163 Miss. 654, 141 So. 756, tax exemption notes representing 
loans made appellant was denied because the loans did not comply 
with the installment loan act. The Court pretermitted decision 
the present issue. Somewhat analogous the distinction between rate 
interest and interest yield Equitable Finance Company Board 
Supervisors Lee County, 1927, 146 Miss. 734, 111 So. 871, 872, where 
auto lien notes bearing not over six per cent interest were held 
exempt. The exemption was not affected the fact that appellant, 
which obtained the notes from the automobile sales company, bought 
them discount. The Court said that did not think “that the test 
whether the owner the notes gets them such discount 
will enable him reap more than per cent profit his money.” 
the same effect bond issue Golden Gate Bridge Highway 
that case the court refused adopt the accountant’s phrase “ef- 
fective rate’ interest,” interest yield, and held that the phrase rate 
interest meant “what usually called interest those who 


Strict Texas Rule Mortgage Stock 
Trade 


The City National Bank Houston, Texas loaned 
customer $15,500 secured chattel mortgage certain 
electrical equipment. chattel mortgage was properly 
recorded and the equipment subject the Bank’s lien was 
always tagged with the name the Bank. Moreover, the pro- 
ceeds all sales equipment were always accounted for and 
earmarked for the Bank. the customer’s bankruptcy the 
Federal Court Appeals held that the chattel mortgage was 
invalid since the electrical equipment was always offered for 
sale and therefore that score alone the mortgage violated 
the Texas Bulk Sales Act. City Nat. Bank Houston 
Phillips, United States Court Fifth Circuit, 190 
Fed. Rep. (2d) 97. 


The opinion the court follows: 


BORAH, appeal from judgment the United States 
District Court for the Southern District Texas confirming, petition 


NOTE—For similar decisions see Digest Fifth Edition) §876. 
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for review, order the referee bankruptcy allowing part one 
two separate security claims filed appellant, City National Bank 
Houston, and disallowing the other. 


One claim alleged that the bankrupt, William Malone, doing 
business Refrigeration Engineering and Sales Company, was in- 
debted appellant the amount $2,194.99, the payment for which 
was secured warehouse receipts covering four Bishop Food Freezes 
and pledge one open display case. The trustee conceded the 
validity appellant’s lien against the portion the property secured 
the warehouse receipts but objected the allowance the claim 
far related the open display case. 


The other claim alleged that the bankrupt was further indebted 
appellant the amount $11,172.39, which was secured chattel 
mortgage and floor plan agreement. The trustee objected allow- 
ance the claim four grounds: (1) that the chattel mortgage 
void under Article 4000, Texas, 1925, Vernon’s Ann. Civ. St., 
attempt give lien stock merchandise daily exposed 
for sale; (2) that the attempted trust agreement void for the reason 
that was not filed for record required law; (3) that the security 
agreements constituted transfer violation the Texas Bulk Sales 
Act, Article 4001, Texas, 1925; and (4) that the claimant, within 
four months prior the these proceedings, had received 
payments which constituted voidable preferences. 

hearing was had and thereafter the referee made findings fact 
and conclusions law which, save for the alleged violation the Bulk 
Sales Act, fully sustained the trustee’s contentions. Accordingly, the 
referee allowed the first mentioned claim secured claim, with the 
exception the one open display case, and allowed the second claim 
unsecured claim subject restoring $1,186.00 which the referee 
found voidable preference. The trial judge found that there 
was evidence support each and all the referee’s findings fact 
and, agreeing with his conclusions law, affirmed the referee’s order. 


The principle question presented this appeal whether the 
referee and the court below erred holding that the chattel mortgage 
fell within the scope Article 4000, Texas, 1925, which provides 
that: “Every mortgage, deed trust, other form lien attempted 
given the owner any stock goods, wares merchandise 
daily exposed sale, parcels, the regular course business 
such merchandise, and contemplating continuance the possession 
said goods said owner, shall deemed fraudulent and void 


The material facts, far they need stated, are these: 
September 25, 1948, the bankrupt was indebted appellant the 
amount $10,500, representing the unpaid balance pre-existing 
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indebtedness. September 29, 1948, appellant loaned the bankrupt 
the additional sum $5,000 cash and the bankrupt executed note 
payable the order appellant the total amount $15,500.00 
and contemporaneously therewith executed and delivered appellant, 
security for the payment the note, chattel certain 
described electrical equipment located the bankrupt’s place 
business. addition the chattel mortgage, the parties entered into 
floor plan agreement whereby each item the crated electrical equip- 
ment covered the chattel mortgage was set aside the store- 
room the bankrupt’s place business and was marked “City 
National Bank.” chattel mortgage was promptly filed for record 
and the goods were marked agreed. The various items electrical 
equipment were kept the bankrupt’s storeroom and not display. 
Nonetheless, all items hand, whether located the display room 
the storeroom, were offered for sale and sold indiscriminately, with- 
out first obtaining the written consent the appellant. This was known 
appellant, who made regular inspections the goods order 
determine whether they were properly tagged and whether any the 
goods had been sold and not accounted for. When and sales were 
made property described the chattel mortgage, the bankrupt 
would remit appellant agreed amount. 


further appears that appellant loaned bankrupt December 
18, 1948, the sum $2,517.34 cover shipment electrical equip- 
ment consigned the bankrupt with draft and bill lading attached. 
The equipment was delivered the carrier direct public ware- 
house which issued warehouse receipts appellant, City National Bank 
Houston. Thereafter, evidenced letter dated December 27, 
1948, appellant permitted the bankrupt remove one open display 
case used for exhibition purposes. This letter was not recorded. 


has been said that the statute, formerly Section the Act 
March 24, 1879, later Section 2548, Revised Statutes Texas, 1895, 
and now Article 4000, Texas, 1925, but declaration rule 
the common law. Bettes Weir Plow Co., Texas 543, 
705, 706; Parker American Exchange Bank St. Louis, Tex. Civ. 


chattel mortgage provided part follows: “Until default 
under mortgagor, mortgagor shall remain possession said properties and chattels, 
but mortgagor, except upon written consent mortgagee, first obtained, shall neither 
sell, mortgage, rent, transfer nor secrete said properties and chattels nor permit the same 
out Mortgagor’s possession, nor use the same for any purpose other than for 
exhibition until all indebtedness here-under shall have been fully paid cash. Mortgagor 
further agrees keep separate account all properties and chattels held mortgagor 
under this instrument and the proceeds thereof when sold, and keep the proceeds 
such sale sales duly earmarked and separate from mortgagor’s funds, and report 
promptly mortgagee any and all sales any said properties and chattels, and 
proceeds thereof mortgagee immediately after any such sale and furnish 
mortgagee demand, often requested, true and complete report respect thereof 
for the then preceding month.” 


| 


App., 1071, 1074; Trice American Trust Savings Bank, Tex. 
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Civ. App., 259 993, 995; Twyne’s Case (1601) Eng. Reprint 809. 
Under the common law whenever the mortgagor and mortgagee agree 
that the mortgagor may retain possession and sell and dispose the 
goods mortgaged, without further agreement the effect that the 
proceeds the sale shall applied the payment the debt due, 
the mortgage void. This rule has generally been rested some 
supposed inconsistency between the true purposes mortgage, 
provide for the ultimate benefit the mortgagee security for the 
debt, and the reserved power the mortgagor sell the goods for his 
own use and benefit. Peiser Co. Peticolas, Tex. 638, 647; Crow 
Red River County Bank, Tex. 362; Brown Leo, Cir., 
Garrett Co. Mercantile Nat. Bank, Cir., 120 821. 
The doctrine has nothing with ostensible and recording 
the chattel mortgage does not save it. First National Bank Stephen- 
ville Thompson, Tex. Com. App., 265 884. the generally 
accepted rule that where provided the mortgage, col- 
lateral agreement, that the mortgagor shall remain possession and 
sell the goods, either agent the mortgagee otherwise and apply 
the proceeds the payment the debt, the mortgage not invalid. 
But, regardless what the law may other and 
regardless what the early common law decisions Texas may have 
have doubt but that the more recent decisions 
the courts the State Texas, which are controlling, the chattel 
mortgage must deemed fraudulent and void under the provisions 
Article 4000, Texas, 1925, despite the fact that under the agree- 
ment the proceeds the sales were applied payment the debt. 
Avery Sons Waples, Tex. Civ. App. 672, 151, writ 
error denied Supreme Court; Texas Bank Trust Co. Teich, 
Tex. Civ. App., 283 552, writ error refused; Wilber Kray, 
the bankrupt, violation the mortgage agreement, retained pos- 
session the goods part the stock electrical equipment daily 
exposed sale the regular course business and continued sell 
them the regular course trade. 


Appellant further complains that the referee refused permit 
prove its oral floor plan agreement with the bankrupt. not 
interpret the record. Its witness, Menasco, testified length 
the terms and operation the floor plan agreement and the referee 
did not restrict his testimony any way. After appellant had rested 


Brown Leo, Cir., F.2d supra. 


Co. Mercantile Nat. Bank, Cir., 120 F.2d supra; A.L.R. 237; 
Am. Jur. 162; Collier Bankruptcy Manual, 70.40; Brown Leo, Cir., supra. 


Crow Red River, supra. 
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its case and during colloquy respect the propriety permitting 
appellant attack the credibility the witness Malone, the referee 
said, not permitting you establish any oral agreement.” 
Neither the referee nor appellant made any mention the floor plan 
agreement and cannot determine from the record whether that was 
the oral agreement which the referee had mind. But, that 
may, the floor plan agreement was established the evidence and 
have considered arriving our decision. 


The other points raised appellant have been carefully considered 
and not merit discussion. (Italics added, Ed.). 


New Federal Statute Approves Microfilms 


Evidence 


interest bank attorneys the new federal statute (28 
U.S. 1782 (b) enacted August 28, 1951) permitting 
photographic reproductions business records admitted 
evidence the federal courts. From the standpoint 
banks the major change existing law appears that 
microfilms are now admissible even where the original records 
were intentionally destroyed. The House Report explains the 
background the Act: 


The existing section 1782 has been interpreted several Federal 
court decisions broad enough include microphotographs made 
the regular course business. Manton (107 Fed. 834 
(C. 1938), cert. den., 309 664 the trial court ad- 
mitted microphotographs certain checks over defendant’s objection 
that such reproductions were not best evidence and that explanation 
the original’s absence should have been prerequisite the introduc- 


tion the microphotographic copies. The circuit court appeals’ de- 


cision upheld the trial court the ground that these microphotographs 
were made and kept among the records many banks the due course 
business within the meaning this section the United States Code. 
two other Federal cases, Kushner Fed. 668 (C. 
2d, 1948) and Myres (174 Fed. 329 8th, 1949)), 
microfilm copies reproductions therefrom were admitted primary 
evidence under section 1782. significant that none the cases 
were the original checks accounting records destroyed the banks; 
the originals had been sent the maker the check the deposi- 
tors who were, fact, adverse parties the litigation. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Apportionment Estate Taxes Non-Testamentary Property 


Estate Mayers, New York Surrogate’s Court, November 


Decedent executed his will 1933 and codicil thereto 1938. 
1943 made certain gifts bonds his wife. died Novem- 
ber 15, 1943, and such gifts were included his taxable estate. The 
executors charged the widow with her proportionate share such 
estate taxes and penalty interest thereon their account which 
she filed objections. paragraph tenth his will the testator stated: 
direct that all transfer, estate and inheritance taxes against estate, 
the beneficiaries, reason the bequests and devises hereunder 
them shall paid Executor out the residue estate.” 
The court holds that the will contains direction against apportionment 
and exonerates the widow from paying the estate tax the non- 
testamentary gifts. The phrase “by reason the bequests and devises 
hereunder them” modifies “the beneficiaries” only. 


Wisconsin Nominee Registration Statute 


1951, 315, effective June 12, 1951 


The statute provides that any trust company bank, state bank 
national banking association authorized exercise trust powers 
Wisconsin and acting executor, administrator, guardian, trustee 
may hold securities the name nominee, unless the will trust 
instrument provides the contrary. Private individual fiduciaries 
are given similar authority where the securities are deposited with one 
the corporate fiduciaries enumerated above. The statute further 
provides: “An such bank trust company bank shall absolutely 
liable for any loss occasioned the acts any nominee such bank 
trust company bank with respect such stock other securities 
registered. The records such bank trust company bank shall 
all times show the ownership any such stock other securities. 
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Such stock other securities shall all times kept separate and 
apart from the assets such bank trust company bank.” 


Executor Not Entitled Brokerage Commission 


Kaplan, New York Surrogate’s Court, 126 723 


Under New York Law executor was not entitled brokerage 
commission for negotiating and putting through the sale parcel 
the decedent’s realty. These services come within the executor’s 
duties for which compensated under Sec. 285 the Surrogate’s 
Court Act. 


Wills—Lapse Gift Spouse 


Sims, Washington Supreme Court, 139 Wash. Dec. 260 


husband died January 15, 1949, leaving all his property his 
wife. The wife died the following April leaving old will which gave 
everything her husband. The Washington “lapse” statute did not 
permit the heirs the predeceased husband take the property since 
the statute held not apply gift spouse. Since there was 
residuary clause the wife’s will all her property (including that 
just received from her husband’s estate) passed under the intestacy 
laws her heirs law. 


Federal Court’s Jurisdiction Over Trustees’ Accounting 


Connavara Taylor, District Court, New York, October 18, 1951 


The plaintiff brought action federal district court New 
York for accounting trust established under will probated 
Florida, the testamentary trustees who were residents New York. 
The federal court found that the New York state court would have 
jurisdiction over the trust had action been brought that court, 
but nevertheless declined exercise its jurisdiction over the trustees 
the ground that the case involved purely probate and administrative 
matters and that the accounting should more properly had 
the Surrogate’s 
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Effect Merger Trust Company’s Deposit for Out-of-State 
Business 


Attorney General’s Opinion, Ohio, August 10, 1951 


the merger New York trust company and national bank 
established New York, both which are authorized carry 
trust business Ohio, the resulting company not required make 
additional $100,000 deposit under Ohio General Code 710-150 
order accept trust business Ohio. the contrary only one 
$100,000 deposit was required the resulting corporation and was 
entitled withdraw one the $100,000 deposits made the pre- 
decessor corporations. 


Will Denied Probate Where Attesting Witness Had Not Known 
What She Was Signing 


Lawrence Lawrence, Tennessee Court Appeals, October 26, 1951 


The Tennessee court denied probate will where one the 
attesting witnesses testified that she did not know the time she 
witnessed the will that the instrument was fact will. The 
Tennessee statute provides: “the testator will signify the attesting 
witnesses that the instrument his will.” Code sections 8098.1-8098.9. 


Proponent Lost Will Entitled Trial Jury 


Swift Superior Court, California District Court Appeal, 
September 26, 1951 


The proponent allegedly lost destroyed will was held 
entitled trial jury the disputed issues the execution and 
content the will. 


“So Long She Shall Remain Widow” 


Taylor Farrow, Kentucky Court Appeals, 239 


Here inexcusably ambigious provision use will: “To 
wife have long she shall remain widow” and further 
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providing that she should remarry she should receive only what the 
law required that she receive. Obviously the surviving wife would 
cease the testator’s widow her death. Was she therefore in- 
tended receive only life estate terminable her remarriage? The 
court held that the widow received all the estate that her husband had 
terminable not her death but only her remarriage. 


Gift Lawful Heirs; Per Stirpes Distribution 


White Inman, Mississippi Supreme Court, October 1951 


gift “lawful heirs” calls for per stirpes rather than per capita 
distribution the absence contrary intent the will. Thus the 
decedent was survived and two grandchildren whose father 
predeceased the decedent, the son receives one half the-estate and 
the grandchildren one fourth each. 


Investment Powers; “Securities” Construed 


Budd, New York Surrogate’s Court, 126 919 


Testators will provided that his trustees, “may invest and reinvest 
the trust funds such securities their judgment will best serve 
the interests the trust.” The court held that the word securities was 
sufficiently broad permit investments common and preferred 
stocks, notes, and debentures. The trustees were not restricted the 


ratio set forth Sec. 1(m) the Personal Property Law and 


would protected provided the investments selected were considered 
the trustees ones which men prudence, discretion, and in- 
telligence would acquire seeking reasonable income and the preserva- 
tion capital. 


- 
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TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Reciprocal Trusts: Taxability Wife’s Estate Husband’s Power 
Alter Amend Trust Established Wife 


Myrtle Newbury Estate; Tax Court, No. 


July 1934, the decedent the named grantor executed two 
instruments trust, one favor her daughter and the other 
favor her son. the same day her husband the named grantor 
executed two instruments trust, one favor his daughter and the 
other favor his son. Each did the same again December 26, 
1935. The language the eight trusts was substantially the same, save 
for the differences names and certain immaterial variations. The 
corpus the trusts originally created consisted primarily equal 
number shares stock the John Newberry Co. Each the 
eight trust instruments named the decedent and her husband trustees. 
Paragraph Fourteenth each trust instrument, provided that the 
spouse the named grantor “trustee” was given the power alter, 
amend revoke the instrument whole part, including the right 
change beneficiaries. 


The Commissioner argued that trusts which are subject the 
grantor’s power either change the beneficiaries shift their interests 
because reserved power alter amend are includible the 
gross estate the grantor under section 811 (d) (2), Internal Revenue 
Code. The decedent was not named grantor the trusts here involved 
but the Commissioner argued that the decedent and her husband 
executed their respective trusts consideration the other’s doing so, 
and each must regarded the true grantor the other’s instruments 
under the case Lehman Commissioner, 109 Fed. (2d) 99, 

Holding the trust taxable the decedent’s estate the court stated: 

“The essential consideration here that, the power change 
beneficiaries had been reserved decedent’s own trust, there could 
doubt that the case would fall under section 811 (d) (2) and, there- 
fore, the trust corpus fall within the gross estate; and the result the 
same there are crossed trusts, exchanging the same power, that 
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there substance transfer the decedent. Viewing the situation 
whole apparent that outright gifts were not made and that 
the trust instruments were merely part interdependent arrange- 
ment whereby neither the decedent nor her husband would lose control 
the amount stock the John Newberry Co. transferred the 
trusts until they saw fit so.” 


Deferred Compensation Payable Death Employee Taxable 
His Final Income Tax Return 


First National Bank and Trust Co. Montclair Collector, District 
Court, New Jersey, Sept. 11, 1951 


Decedent had been employed corporation which agreed 
consideration decedent’s remaining the corporation’s employ for 
years that would receive stipulated salary, and case his 
death prior the ten year period the corporation agreed pay 
decedents’ estate the excess $105,000 over the aggregate amounts 
paid decedent until the time his death. The court held that 
the lump sum paid the estate under the contract accrued 
decedent’s death and must included decedent’s final income tax 
return. 


Bank Loan Purchase Key Man Life Insurance Admissible 
Excess Profits Borrowed Capital 


Emeloid Co., Inc. Commissioner, Court Appeals, Third Circuit, 
189 230 


corporation purchased single premium life insurance the lives 
two its officer-stockholders. The corporation was the beneficiary 
both policies. order pay the premiums the corporation bor- 
rowed money from bank and pledged the policies collateral. Under 
trust agreement the corporation was purchase with the insurance 
proceeds the shares belonging the first officer die. 

computing its federal excess profits credit invested capital 
basis the corporation included the amount the bank loan. Reversing 
the decision the Commissioner and the Tax Court, the Court 
Appeals held that the bank loan, having been made order provide 
for continuity management and cushion the loss one the 
corporation’s key men, was properly included computing the excess 
credit. 
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shipbuilder computed its excess profits tax invested 
capital. computing the credit the shipbuilder included amounts 
borrowed from Federal Reserve Bank and from other banks, its 
interest-bearing notes, enable carry out government contracts. 
The contracts had been assigned the banks security for the loans. 


‘The court held these loans were properly included borrowed invested 


capital. 

The court stated: “The facts this case are substantially the 
same those the case Brann Stuart Co., 614 which 
the respondent made the same arguments are made here. that 


here, the taxpayer was contractor who had contracts with 


the United States Government. procured bank loans, for which 


its interest bearing notes, and security for payment the 
loans assigned the bank its right receive moneys from the 


Government under the contracts. holding that amount the loans 


was properly included borrowed capital, said: 


petitioner actually borrowed the amounts stipulated the 
parties. was indebted the bank for those loans. 
They were evidenced The petitioner had pay not only 
the interest, but also the principal the notes. The Government was 
arrange for the loans and sense the debtor. The petitioner 
did not assign the contracts the banks. performed the contracts 
itself and earned the compensation provided therein for its services. 


merely assigned the bank its right receive moneys under the 


contracts from the Government payment for materials, supplies, and 


performed the petitioner. did that insistence the 


bank, protect the bank. That arrangement did not make the borrow- 
ings any the less the borrowings the petitioner.” 


this case, the respondent places stress upon the fact that the 


Federal Reserve Bank advanced part the borrowed funds. 


argues that Federal Reserve Banks are instrumentalities the United 
States, and the loans made the Federal Reserve Bank they 
were substance made the States. think unnecessary trace 
through the argument the legal relation between Federal Reserve 
Banks and the United States Government. The facts material 
decision the issue before are that the Federal Reserve Banks are 
entities with power make loans authorized statute and regu- 
lations the Federal Reserve System; that between the petitioner 
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and the Federal Reserve Bank Philadelphia, indebtedness was in- 
curred reason loans that bank the petitioner, which in- 
debtedness was evidenced the petitioner’s notes. The indebtedness 
was incurred for business reasons, and the borrowed funds were used 
for purposes directly related the petitioner’s business. See McDon- 
nell Aircraft Corp., 189, where was held that the fact that 
loans were partially guaranteed the Government did not preclude 
their treatment borrowed capital. our conclusion this point 
that the loans made the petitioner both the Federal Reserve Bank 
and the Pennsylvania Company constituted borrowed capital within 
the meaning the statute, and the respondent’s increased 
deficiencies denied.” 


Assignment Installment Accounts Resulted Taxable Income 
Customer 


Della Nickoll Commissioner, Tax Court, TCM, September 11, 1951 


The assignment instalment accounts finance company re- 
sulted realization income the assignor where the transaction 
was found sale and not mere pledge for the security loan. 


Income Tax: Taxability Alimony Trust Former Wife 


Where periodic payments are made former wife from alimony 
trust such payments are taxable the wife, the wife must include 
them income the year which the payments are distributed 
currently the fiduciary, whether distributed not. 


Option Price Stock Not Conclusive for Inheritance Tax Valuation 


Jehn Nichols Commissioner, Massachusetts Appellate Tax Board, 
August 13, 1951 


The decedent had, prior her death, entered into agreement 
sell her shares stock corporation $75 share. The Board 
held, decedent’s death, that the option price set forth the contract 
did not establish the maximum valuation the stock for Massachusetts’ 
inheritance tax purposes which was found $100 share. 


| 
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Future Economic Prospects 


the longer range business out- 
look, Murray Shields, Economist 
the Bank the Manhattan 
Company New York, believes 
that this nation’s growth will not 
continuous and that “we have 
contrived highly unstable econo- 
which the danger depres- 
sion very serious indeed.” 

Mr. Shields contends that 
not have depression proof econo- 
and, this connection, outlines 
the following factors supporting 
this conclusion. 

Today, the percentage op- 
tional postponable items our 
production all-time high. 
The economic structure vulnera- 
ble. Backlogs have been made up; 
there has already occurred process 
expansion and modernization 
industry, and reconstruction 
war-torn areas; the inventory 
military goods has been built 
and the luxury-content our 
standard living has been raised. 


Consumers are saving only 
small portion their income and 
business operating high break- 
even points. Accordingly, the first 
indication 
could result spasm credit 
liquidation and postponement 
capital outlays. 


Public and private debt now 
totals roughly $500 billion and has 
risen nearly $300 billion the past 


AND FINANCE 


Edited OSCAR LASDON 


decade. This may expose many 
individuals, businesses and govern- 
ments the possibility serious 
embarrassment the event 
turn the economic tide. 


Labor cost inflexibility. Those 
employers who cannot cut wage 
costs competitive markets may 
forced reduce their labor 
forces more sharply than would 
otherwise the case. 


Many anti-depression devices 
which should held reserve for 
use depression have already been 
utilized the Federal Govern- 
ment. Easy credit, price pegs and 
guarantees are largely force and 
have served accentuate and per- 
petuate the boom. 


The Government cannot 
relied upon increase its expendi- 
tures the vast amounts neces- 
sary maintain prosperity for 
everybody all times. This 
because taxes are high, Govern- 
ments bonds are new low 
popularity, and the banking sys- 
tem fully invested. 


The psychological basis the 
boom weak. Permanent infla- 
tion and boom are predicted 
many who, the were 
less convinced that were faced 
with permanently stagnant and 
mature economy. People are vola- 
tile their appraisals and actions; 
they still engage wild buying 
sprees and are subject violent 
fits fear. 
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Inflationary techniques, used 
the Government when the tide 
tend have deflationary effect 
private 
tends negate the argument 
are going inflate our- 
out any recession before de- 
generates into depression. Use 
inflationary devices such de- 
valuation and printing press money 
—which some the planners say 
they will adopt order prevent 
depression—could catapult into 


one the most severe depressions 


history. 

Mr. Shields suspects that “We 
are ... getting set for another hard 
lesson basic economics. Recall 
that had learn the hard way 
that the policies the ’20s could 
not yield lasting prosperity. Then 
was demonstrated beyond doubt 
that the policies the could 
not produce full employment. Now 
are the process demon- 
strating that the policies the 
postwar and the early will 
not provide permanent prosperity 
but will, the other hand, lead 
serious economic adjustment. 
every occasion the past, 
when have set the stage for 
depression, the ‘soothsayers’ the 
day have produced lot new 
statistics and new theories prove 
that the then existing condition 
was permanent, but, experience 
has shown, they have been con- 
sistently wrong.” 

one can sure when the 
phase depression will come, de- 
clares Mr. Shields, although 
ventures that will probably de- 
pend largely how the interna- 
tional situation shapes up. 
not likely occur, remarks, 
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until defense, foreign aid and do- 
mestic plant and 
penditures start decline. 
notes that this development now 
roughly scheduled for late 1952 
the early months 1953. How- 
ever, could make its appearance 
earlier international tensions were 
lessen materially—or much later, 
further deterioration the in- 
ternational situation were force 
substantial extension the de- 
fense program. 

Nevertheless, despite such mis- 
givings the near-term outlook, 
Mr. Shields believes there every 
reason for optimistic appraisal 
the broad trends our economy, 
pointing out that this nation’s 
potentials for real progress and 
long-term developments and growth 
are exceedingly great. are, 
observes, “in the midst veri- 
table revolution industrial tech- 
nology, affecting wide range 
fields with far-flung implica- 
tions for the future.” 


Savings Banks Investments 


Now that savings banks are sub- 
Federal income taxation, 
changes the investment policies 
these institutions appear likely. 
Speaking before the New England 
Bank Management Conference, 
August President the 
Savings Banks Trust Company 
New York, observed that tax-ex- 
empt obligations are now stimulat- 
ing greater interest. 

Municipal and other tax exempt 
bonds, general rule, have not 
been attractive mutual savings 
banks. Due the fact that in- 
dividual investors, subject high 
and rising income tax rates, have 


prices and depressed the 


yields such issues, their purchase 
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mutual institutions has not been 
warranted. The situation some- 
what different today, however, ow- 
ing the taxation mutual sav- 
ings banks’ earnings remaining after 
expenses and dividend payments. 

comparing yields from various 
types investment, states Mr. 
Thlefeld, the return after taxes 
most significant. that portion 
income subject per cent 
tax rate, points out, yield 
per cent from municipal public 
housing bonds equivalent 
return about per cent from 
taxable obligations comparable 
quality. this connection, how- 
ever, warns that investment 
long-term tax-exempt bonds in- 
volves risk market depreciation 
—should income tax rates re- 


duced the future, should the 


Federal tax savings banks en- 
dure only for the period the 
national emergency, should the 
supply tax-exempts increased 
greatly the future that such 
bonds would tend sell yield 
levels closer those offered 
comparable quality taxable issues. 

With reference equity securi- 
ties, Mr. declares that the 
case for equity investments 
mutual savings banks now 
stronger than ever. investing 
small percentage their assets 
equities—as the life insurance 
companies most states are au- 
thorized do—the average port- 
folio yield could increased. Mr. 
observes that the average 
yield available from common stocks 
listed the New York Stock Ex- 
change over per cent; that 
corporations, group, are cur- 
rently distributing less than half 
their net income dividends and, 
consequently, that current divi- 
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dends have cushion protection 
against decline profits. Further- 
more, over the long run, retained 
corporate earnings could make in- 
creased dividends possible, they 
have the past. 

Mr. Ihlefeld feels that would 
sound permit all mutual sav- 
ings banks invest common 


stocks amounts not exceeding 


one-half their surplus 
vided profits account order that 
rise the average rate return 
might obtained. remarks 
that authorization such equity 


the job! 


Our volunteer speakers are 
saving thousands lives to- 
day factories and offices, 
neighborhood centers and 
organization meetings all 
over this peo- 
ple what they can pro- 
tect themselves and their fam- 
ilies against death from cancer. 


For information just telephone 
the American Cancer Society 
address letter “Cancer,” 
care your local Post Office. 


American Cancer Society 
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investment would also conform 
the national policy encouraging 
corporate financing with equity, 
opposed borrowed capital. 
Since intercorporate dividends 
are taxable only the extent 
per cent their amount, tax- 


able dividend income mutual 


savings bank subject ac- 
tual tax rate only 7.8 per cent; 
the other hand, taxable interest 


MARCH DIMES 


JANUARY 2-31 


income subject tax rate 
percent. Therefore, view 
the favored position dividend 
income under the tax law, Mr. 
recommends 
sideration should given per- 
mitting savings banks invest 
high-grade preferred and guaran- 
teed stocks meeting specified tests, 
lieu corporate bonds. Such 
preferred stock investment au- 
thorization, maintains, should 
apart from any authority 
invest limited amount funds 
common stocks. Life insurance 
companies, observed, have long 
had such authority. 


the rate return their port- 
folios, savings banks would find 
themselves position pay 
higher rates dividends and offer- 
ing more adequate rate return 
the saver. And this would en- 
able them perform, even more 
effectively, their basic economic 
function stimulating thrift and 
encouraging savings. 

While equities will provide 
outlet for only part the funds 
mutual savings banks, the pur- 
chase both tax-exempt bonds 
and equities has become very much 
more attractive mutual savings 
banks now that they are subject 
Federal income taxation. 


q 
q 
3 
PARALYSIS 
PARALY 
q 


THE 


BANKING LAW 
JOURNAL 


Combined with THE BANKERS MAGAZINE 


KEITH WARREN 
Editor and Publisher 


Volume 
January December, 1951 


BANKERS PUBLISHING COMPANY 
465 MAIN STREET 
CAMBRIDGE, MASS. 


4 

q 

= 


Copyright, 1951 
BRADY PUBLISHING CORPORATION 


- 
q 
q 
| 
4 
q 
q 
q 
5 
q 
¥ q 
i 
q 
q 
| 
q 
j 


The following table shows the page which each monthly issue THE 
BANKING LAW JOURNAL during the year 1951 begins and ends. 


February 


September 


742 


The following index and digest contain the legal cases which have appeared 
THE BANKING LAW JOURNAL during 1951. The entire arrangement, including the 
number follows the plan the fifth edition the BANKING LAW 
JOURNAL DIGEST. The DIGEST, with cumulative Supplement Fifth Edition, 
contains the digest more than 10,000 banking decisions which have been published 
BANKING LAW JOURNAL from its establishment 1889 down 


December, 


ACCOMMODATION PAPER 


§48. Rights co-indorsers. 

Where two officers corporation and 
the mother one the officers signed 
the note the corporation co-makers, 
the mother one the officers was not 
entitled recover full exoneration from 
one the officers the theory that he, 
officer and having interest 
the corporation, was necessarily not 
Greenberg, Va., Rep. (2d) 875. 


§49. Note for accommodation minor. 

Where note executed minor was 
avoided her, persons signing ac- 
commodation endorsers were also dis- 
charged. Mutual Bank Trust Co. 
Stout, Mo., 231 Rep. (2d) 274. 


ANTITRUST LAWS 


§92.5. Banking subject laws. 


For article surveying the problem 
and cases antitrust laws they may 
affect banking see 685. 


ASSIGNMENTS 


§94.5. Assignments accounts receiv- 
able. 
The bankrupt had entered into three 
year agreement which assigned its 


accounts receivable Texas bank 
security for continued line credit 
extended the banker. Notice the 
agreement was noted! the books the 
bankrupt, publicly recorded, 
bankrupt was required account for all 
receivables collected The Fed- 
eral Court Appeals upheld the lien 
the bank ruling that the bank was not 
required file new notice lien every 
time changed the form its loan. 
The public notice the existence 
arrangement for assigning the receivables 
was sufficient. Second National Bank 
Houston Phillips, 189 Fed. Rep. (2d) 


banker took assignment all 
borrower’s present and future receivables. 
The bank apparently found imprac- 
ticable give actual notice each 
account debtor sales were made the 
borrower and such notice was given. 
borrower’s bankruptcy banker con- 
tended that its lien the future accounts 
was valid the theory that the original 
factoring agreement assigning future ac- 
counts met the statutory requirement 
further formal assignment the 
account.” The court held against the 
banker and denied the the ground 
that the New Hampshire statute required 
subsequent assignment each receiv- 
able was accrued the borrower’s 
book. Manchester National Bank 
Roche, 186 Fed. Rep. (2d) 827. 


§95.5. Assignment claims against 


Government contractor finances 
his accounts receivable banker. the 
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contractor presents the Government 
fraudulent claim the amounts due 
under the contract the contractor forfeits 
the entire claim, Code 2514. 
The Federal Court Claims decided, 
however, that the bank secured the 
extent the amounts actually due the 
contractor. Arlington Trust Co. The 
United States, Court Claims, 


For article reviewing law and ex- 
plaining 1950 federal government contract 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§104. Property subject garnishment. 


seller Texas drew sight bill 
exchange buyer Pennsylvania 
payable Texas bank. The Texas 
bank credited the account and 
forwarded the bill 
bank for presentment the drawee- 
buyer. The buyer claimed the shipment 
for which the bill was drawn was 
breach contract, honored the bill, but 
immediately sued the seller and garnished 
the proceeds paid the Pennsylvania 
bank. The buyer claimed these funds 
were the property the seller and not 
the property the Texas bank. The 
court held that, notwithstanding de- 
posit contract, the Texas bank was the 
owner the paper and therefore the 
fund the hands the Pennsylvania 
bank could not garnished the buy- 
er’s suit against the seller. Falk Co. 
South Texas Oil Co., Pa., 


Where bank held funds escrow 
and payment fund debtor was con- 
tingent upon consent third person, 
could not garnish fund held 
bank suit against debtor. Dawson 
Bank America National Trust Sav- 
ings Assn., Calif., Pac. Rep. (2d) 280. 


Funds deposited bank. 


husband and wife maintained joint 
bank account with banker. The husband 
was indebted his landlord for rent, 
and the latter attempted garnish the 
joint account satisfaction the debt. 
The Supreme Court Minnesota stated 
that, since under the deposit contract 
the husband was entitled withdraw 
the entire account, the landlord could 
have reached the entire joint account 
necessary satisfy the full amount 


his debt. Park Enterprises Trach, 
383. 


Where under savings deposit contract, 
the depositor had right withdraw 
without presenting the book posting 
pond indemnify the bank 
sible loss, the federal 
acquire greater right than the de- 
positor, and was not entitled attach 
the account. United States Manufac- 
turer’s Trust Co., District Court, 


Funds judgment debtor hands 
bank were not subject garnishment 
where bank payee note executed 
judgment debtor accelerated maturity 
note pursuant provision the note 
and applied against the funds the 
judgment debtor. Machleder Dembo, 


BANKRUPTCY 


§142. Preferences within four months 
bankruptcy. 

The bankrupt had entered into three 
year agreement which assigned its 
accounts receivable Texas bank 
security for continued line 
credit extended the banker. Notice 
the agreement was noted the books 
the bankrupt, publicly recorded, and 
the bankrupt was required account for 
all receivables collected him. The 
Federal Court Appeals upheld the lien 
the bank ruling that the bank was 
not required file new notice lien 
every time changed the form its 
loan. The public notice the existence 
arrangement for assigning the re- 
ceivables was sufficient. Second National 
Bank Houston Phillips, 189 Fed. 
Rep. (2d) 115. 607. 


§154.5. Negotiable instruments generally. 

For article dealing generally with 
the law negotiable instruments af- 


BONDS 


§214.1. Validity pledge Sav- 
ings Bonds bank 

husband and his wife were joint 

owners Savings Bonds. The hus- 

band endorsed:the bonds and deposited 

them with Pennsylvania bank col- 
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lateral for loams made the husband. 
According the statement the court 
the wife agreed have the husband 
pledge the bonds security for his loans. 
The husband was later declared bank- 
rupt and the trustee bankruptcy 
brought suit against the bank claiming 
that the bonds had been invalidly pledged 
and were part the insolvent husband’s 
estate. The court held (nothwithstand- 
ing treasury regulations that either co- 
owner may cash the bonds and terminate 
the interest the other co-owner) that 
under Pennsylvania law the bonds were 
held the husband and wife tenants 
the entirety and that therefore the 
trustee bankruptcy was not entitled 
them. iIn Smulyan, Pennsylvania, 


BRANCH BANKING 


§215. Bank separate entity. 

Warrant attachment served 
branch bank does not reach assets held 
for, accounts maintained the de- 
fendant other branches the home 


North Carolina venue statute pro- 
vides “in all other cases the action must 
tried the county which the plain- 
tiffs the defendants, any them 
reside its commencement Held 
that the maintenance branch office 
Wayne County did not make the plain- 
tiff banking corporation resident that 
county for the purpose suing and being 
sued. Branch Banking Trust Co. 


CERTIFICATES DEPOSIT 


§240. Interest. 


Construing “No interest paid after 
due,” interest held run certificate 
deposit until certificate was presented 
for payment. Kyselka First National 
Bank, Okla., 230 Pac. Rep. (2d) 911. 


CLEARING HOUSES 


§293. Clearing house rules. 
For article collecting cases the 


effect clearing house rules non- 


Validity and time presentment 
through the clearing house. 
For article dealing with validity and 
time presentment commercial paper 


COLLECTIONS 


§304.— Collection through clearing house. 

Where soldier fraudulently applied for 
dependency allotment payable his mis- 
tress, and mistress negotiated the checks 
received from the government, endorsee 
bank was not liable the government 
since the endorsements the mistress 
were not forgeries. United States 
First National Bank Trust Co. C., 


§329. Title collecting bank. 

Bank held holder due course and 
entitled recover check deposited 
for collection notwithstanding standard 
deposit contract. Community State Bank 
Durbin, Indiana, Rep. (2d) 


§330. Right revoke credit charge 
back check. 

upholding the right the bank 
make the charge back check drawn 
itself the court relied the express 
provision the deposit contract. Citizens 
State Bank Cortez Pritchett, Col- 
orado 231 Pac. Rep. (2d) 462. 


CONSIDERATION 


§352. Want failure consideration. 

Negotiable instrument hands or- 
iginal payee held not enforceable where 
was given for “past ‘consideration.” 
Florida National Bank Trust Co. 
Miami Brown, Florida, So. Rep. 


CONTRACTS 


§364. Liability for damages. 


Where seller requested buyer write 
bank promising make payment directly 
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bank for boxes sold seller buyer 
and buyer complied, buyer was liable 
bank for all money paid directly seller. 
Citizens National Bank 
288. 


DEEDS 


§382. 


buyer sheet metal steel deposited 
with banker $16,000 escrow. Under 
the terms the written escrow agree- 
ment the bank was authorized “on behalf 
the (purchaser) pay said Bank 
the original bills lading from the rail- 
road, showing shipment all the steel 
above described. The banker mis- 
takenly paid over the deposit 
upon the presentation forged bills 
lading. buyer brought action 
against the bank for The court 
interpreted the language the agree- 
ment refer original and genuine 
bills lading and held the banker liable 
the buyer notwithstanding the fact 
that had exercised due care ascer- 
tain whether the lading were 
genuine. Marvel Industries, Inc. Boat- 
men’s National Bank, Mo., 239 
Rep. (2d) 346. 504. 


DEPOSITS 


§398. Effect crediting deposits. 


Where wife opened checking account 
name her husband depositing her 
personal check her account branch 
depository bank, depository bank could 
reverse credit husband’s account where 
wife’s account contained insufficient funds 
cover check deposited her. Hansen 
Bank America National Trust 
Savings Assn., Calif., 225 Pac. Rep. (2d) 


§410. Public deposits. 


Tennessee county court had ap- 
pointed finance committee with full 
power contract with any bank for the 
deposit county funds. The finance 
committee entered such contract with 


the Claiborne County Bank. refusal 


the County officers perform this 
contract the bank brought suit. The 
Supreme Court Tennessee held that 
the County officers would compelled 
deposit the funds according the 
agreement the bank and the finance 
committee. State rel. Claiborne 


County Bank Runions, Tennes- 
661. 


§410.1. Night deposits. 

contract between night depositor 
and bank providing that night deposits 
shall the sole risk the depositor 
not void against public 
Kolt al. Cleveland Trust Co., Ohio, 


—New Hampshire. 

New Hampshire establishes rule that 
death bank depositor his joint payee 
not entitled funds where the latter 
never signature card. The 
decision unquestionably broad enough 
repudiate New Hampshire the so- 
called doctrine “savings bank trusts” 
which has been followed many states. 
Nashua Trust Co. Hebhene Mosgovian, 
330. 


§457. Minnesota. 

husband and wife maintained joint 
bank account with banker. The husband 
was indebted his landlord for rent, 
and the latter attempted garnish the 
joint account satisfaction the debt. 
The Supreme Minnesota stated 
that, since under the deposit contract 
the husband was entitled withdraw 
the entire account, the landlord could 
have reached the entire joint account 
necessary satisfy the full amount 
his debt. Park Enterprises Trach, 
383. 


§462. Deposits trust. 

1951 summary the law and col- 
lection cases all states savings 
bank trusts see 34. 


§465. Unclaimed deposits. 

Incorporation within New Jersey 
corporation holding abandoned deposits 
outside that state sufficient give New 
Standard Oil Company State New 
Jersey, Sup. Ct. Rep. 822. 
445. 


ESCROW DEPOSITS 


§477.5 Liability for wrongful release. 


buyer sheet metal steel deposited 
with banker $16,000 escrow. Under the 


4 
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terms the written escrow agreement 
the bank was authorized “on behalf the 
(purchaser) pay said Bank the 
original bills lading from the railroad, 
showing shipment all the steel above 
The banker mistakenly 
paid over the escrow deposit upon the 
presentation forged bills lading. The 
buyer brought action against the bank 
for damages. The court interpreted the 
language the agreement refer 
original and genuine lading and 
held the banker liable the buyer not- 
withstanding the fact that had exer- 
cised due care ascertain whether the 
lading were genuine. Marvel In- 
dustries, Inc. Boatmen’s National Bank, 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536.5 Assessments. 


(a) Banking corporation created 
result reorganization old bank and 
assuming the latter’s liabilities and pur- 
chasing its assets was not new bank 
within terms the FDIC Act for pur- 
poses assessments thereunder. (b) 
Dealer reserves held banks security 
for dealer’s time paper were special de- 
posits usual course business and 
must included bank’s deposit bal- 
ances for purposes assessment under 
the FDIC Industrial Bank St. 
Louis Federal Deposit Insurance Corp., 


§538.5 receiver closed bank. 


The right bank sue one its 
officers for wrongfully honoring checks 
drawn against insufficient funds may 
assigned the Federal Deposit Insurance 
Corporation purchaser the unac- 
ceptable assets the insured bank. Fed- 
eral Deposit Insurance Corp. Reckten- 
wall, Indiana, Fed. Supp. 273. 


FEDERAL SAVINGS AND LOAN 
ASSOCIATIONS 
general. 


federal savings and 
loan association with plaintiff bank did 
not give bank standing challenge the 
validity under federal law the existence 
and charter the loan association. North 
National Bank Kearny Fed- 
eral Savings Loan Association, J., 
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FIELD WAREHOUSING 


§543.6 Validity. 


Arizona statute that any 
lien attempted created stock 
trade invalid the borrower retains 
possession and control the inventory. 
Under this statute was claimed that 
banker holding warehouse receipts se- 
curity for loans made under field ware- 
housing plan could not prevail against 
the general creditors the borrower. The 
court held that the field warehousing 
plan was valid and the banker’s security 
was upheld. Lawrence Ware- 
house Co., Court Appeals, 190 
Fed (2d) 433. 667. 


FOREIGN EXCHANGE 


§546. Liability foreign exchange trans- 
actions. 


Where bank sold franc notes buyer, 


notes were legal tender the time 


sale, but French ordinance later in- 
validated currency unlawfully exported, 
and buyer could not establish validity 
notes, bank was not liable buyer for 
breach warranty under the Sales Act. 
Land Title Bank Trust Co., 


FORGED PAPER 


§550. Liability bank depositor where 
bank pays check bearing forged 
signature. 


Kansas Statute provides: “No bank 
shall liable depositor for the pay- 
ment any altered, forged raised 
check, check with unauthorized 
signature, unless the depositor shall no- 
tify such bank within six months after 
the return the depositor the voucher 
cancelled check that the check paid 
was altered, forged, raised unauthor- 
ized.” Kan. Gen. Stat. 9-1209 (1949). The 
statute was applied bar recovery 
depositor checks forged and cashed 
his bookkeeper. Herbel Peoples 
State Bank, Kansas, 228 Pac. Rep. (2d) 


depositor brought suit against his 
bank recover amounts paid out the 
bank and charged the depositor’s ac- 
count admittedly forged checks. The 
lower court ruled that the depositor could 
not recover since had failed give 
the bank prompt notice the forgeries 
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when they came his attention. re- 
versing this decision the Supreme Court 
Pennsylvania ruled that “timely” 
rather than “prompt” more correctly de- 
fines the character the notice which 
depositor required give his bank 
forged check charged his account. 
The Court further held that even the 
depositor failed give the bank “timely” 
notice gave notice all, the bank 
would absolutely liable the deposi- 
tor unless sustained the burden es- 
its freedom from negligence 
honoring the forged instrument. Johnson 
First National Bank, Pa., Atl. Rep. 


—Bank held not liable. 


Where automobile dealer gave check 
impostor purchase price for stolen 
car, dealer could not recover from drawee 
bank which honored check and debited 
dealer’s account. Santa Maria Indus- 
trial City Bank Banking Co., Mass., 


§568. —No recovery where bank negligent. 


depositor brought suit against his 
bank recover amounts paid out the 
bank and charged the depositor’s ac- 
count admittedly forged The 
lower court ruled that the depositor could 
not recover since had failed give the 
bank prompt notice the forgeries when 
they came his attention. reversing 
this decision the Supreme Court Penn- 
sylvania ruled that “timely” rather than 
“prompt” more correctly defines the char- 
acter the notice which depositor 
required give his bank forged 
check charged his account. The Court 
further held that even the depositor 
failed give the bank “timely” notice 
gave notice all, the bank would 
absolutely liable the depositor unless 
sustained the burden establishing its 
freedom from negligence honoring the 
forged instrument. Johnson First Na- 
tional Bank, Pa., Atl Rep. 95. 


§572. duty examine re- 
turned vouchers and report ir- 
regularities bank. 


Kansas statute provides: “No bank 
shall depositor for the pay- 
ment any altered, forged 
raised check, check with unau- 
thorized signature, unless the depositor 
shall notify such bank within six months 
after the return the depositor the 
voucher cancelled check that the check 
paid was altered, forged, raised un- 
authorized.” Kan. Gen. Stat. 9-1209 (1949). 
The statute was applied bar recovery 


depositor checks forged and cashed 
his bookkeeper. Peoples 
State Bank, Kansas, 228 Pac. Rep. (2d) 


depositor brought suit against his 
bank recover amounts paid out the 
bank and charged the depositor’s ac- 
count admittedly forged checks. The 


“lower court ruled that the depositor could 


not recover since had failed give the 
bank prompt notice the forgeries when 
they came his attention. reversing 
this decision the Supreme Court Penn- 
sylvania ruled that “timely” rather than 
“prompt” more correctly defines the char- 
acter the notice which depositor 
required give his bank forged 
check charged his account. The Court 
further held that even the depositor 
failed give the bank “timely” notice 
gave notice all, the bank would 
absolutely liable the depositor unless 
sustained the burden establishing its 
freedom from negligence honoring the 
forged instrument. Johnson First 
tional Bank, Pa., Atl Rep. (2d) 95. 


§583. —Collecting bank held 


Where drawer’s signature check 
forged and the instrument clears 
through collecting bank the latter could 
not held liable the drawer any 
theory. California Mill Supply Corp. 
Bank America National Trust Sav- 
ings Assn., Calif., 223 Pac. Rep. (2d) 


§589. —Rights drawer. 


Where automobile dealer gave check 
impostor purchase price for stolen 
car, dealer could not recover from drawee 
bank which honored check and debited 
dealer’s account. Santa Maria Indus- 
trial City Bank Banking Co., Mass., 


FRAUD 


§598. Instrument obtained fraud. 


Where soldier fraudulently applied for 
dependency allotment payable his mis- 
tress, and mistress negotiated the checks 
received from the government, endorsee 
bank was not the government 
since the endorsements the mistress 
were not forgeries. United States First 
National Bank Trust Co. C., Fed. 
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HOLDERS DUE COURSE 


§631. —Where holder not charged with 
notice. 

Where dealer had franchise sell mer- 
chandise corporation and took note 
from purchaser payment for goods sold 
and then note the corpora- 
tion, relationship between dealer and cor- 
poration did not prevent latter from be- 
ing holder due course. Super-Cold 
Southwest Co., Prunty, La., So. Rep. 


Bank receiving note and Bor- 
rower’s Certificate from dealer 
stating construction work was fully com- 
pleted could enforce instrument against 
owner notwithstanding owner’s error 
executing certificate. Gramatan National 
Bank Trust Co. Moody, Mass., 


held put notice. 


Where employee with authority ne- 
gotiate checks for holder fraudulently ne- 
gotiated principal’s check, bank honoring 
check was liable holder for failure 
make inquiry genuineness en- 
dorsement. Davis Union Supply Co., 
185 Fed. Rep. (2d) 968. 295. 


—Apparent alteration. 

check was not complete and regular 
upon its face under NIL 52(1) because 
the patent alteration its date, and 
the plaintiff, although took for value, 
could not holder due course. 
Medeiros Fellsway Motors, Inc. Mass., 


§639. must take good faith. 


Bad faith rendering holder not due 
course under N.LL. defined more than 
“proof circumstances calculated merely 
arouse suspicion.” Easterm Acceptance 
Corp. Kavlick, J., Atl. Rep. (2d) 


§640. Holder must take instrument be- 
fore maturity. 


Accommodation endorser taking 
note after default held holder 
course. Schmelzle Transportation 
Investment Corp., Rep. (2d) 


§645. —Crediting proceeds customer’s 
account held. value. 

Bank held holder due course and en- 

titled recover check deposited for 

collection notwithstanding standard de- 

posit contract. Community State Bank 


Durbin, Indiana, Rep. (2d) 604. 


Where bank received check from payee 
unrestrictedly endorsed, crediting payee’s 
account and checks drawn 
payee, without knowledge 
death, bank could enforce original check 
against drawer. Caledonia National Bank 
McPherson, Vt., Atl. Rep. (2d) 685. 


holder not due course. 

Bank taking note after maturity un- 
der any circumstances rendering not 
holder due course subject only 
defenses existing the time becomes 
holder. Bank holder, but not due 
course, subject defenses set-off 
and that not real party interest 
the instrument. Cleveland Trust Co. 
Beidler, Ohio, Rep. (2d) 398. 


INCOMPLETE INSTRUMENTS 


§667. Rights bona fide holder where 
blank space filled in. 


Maker gave payee incomplete note 
under arrangement that note was not 
filled out until certain work was done. 
the agreement the payee 
filled out the instrument and transferred 
against the maker the court held that 
entitled enforce the instrument accord- 
ing its terms. National 
Bank Nichols, 102 Supp. (2d) 


Promissory note containing blanks 
when executed, known the bank, but 
later filled payee prior time au- 
thorized maker held “complete and 
regular its face” and enforceable 
bank. First National Bank Taranto, 
New Jersey, Atl. Rep. (2d) 907. 


INDORSEMENTS 


§679. Place indorsement. 


Tully sold beer cooler the Halls 
taking promissory note for the credit 
portion the purchase price. Tully then 
transferred the note finance com- 
pany which required Tully “endorse” 
the instrument its face above the sig- 
natures the Halls. Claiming that the 
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was defective, the Halls refused 
payment and contended that the finance 
company was not holder due course 
since the signature Tully the face 
the note rendered the finance company 
the first bearer and payee the note. 
White System New Orleans, Inc. 
Hall al, Louisiana, So. Rep. 


§708. Warranties qualified indorsers 
those who transfer without 


Endorser without recourse hela liable 
holder where maker note was in- 
competent. Gramatan National Bank 
Trust Co. Lavine, Supp. (2d) 


endorsement “without recourse” 
not restrictive under section the 
Uniform Negotiable Instruments Act but 
qualified endorsement which, under 
section 38, does not impair the negotiable 
character the instrument. Eastern 
Acceptance Corp. Kavlick, J., 
Atl. Rep. (2d) 49. 109. 


INSANE PERSONS 


§710. Negotiable paper insane person. 

Note executed insane person held 
not enforceable hands holder due 
eourse. Hillsdale National Bank San- 
gone, J., Atl Rep. (2d) 441. 
206. 


INSURANCE 


Loan insurance. 

Bank entitled retain entire loan in- 
surance proceeds death customer 
who had discounted note. Alperstein 
National City Bank, 103 Supp. (2d) 


JOINT NOTES 


§761. Joint notes. 

Note payable “James Lynch and 
Luella Lynch,” husband and wife, was 
held note owmed the entirety, 
and maker was protected where made 
payments husband who had possession 
the note. McElroy Lynch, Mo., 232 


LIEN AND SET-OFF 


§785. Deposit money ‘to an- 
other. 


Builder was constructing for 
owner. order finance the project 
builder and see banker 
who made loan owner for $15,000 
Instead depositing the funds his 
ewn account and checking. them the 
construction his home 
owner endorsed banker’s check builder 
who deposited in. his general checking 
account. Three days later banker set-off 
against that account debt ‘due from 
Owner sued banker for the 
amount the loan. for owner, 
the court held that, although owner knew 
that builder was going deposit the 
check the latter’s account, the set-off 
was unlawful since special deposit had 
created virtue the fact that 
banker’s president knew the purpose 
the loan and the source the deposit 
made builder. Sherberg First Na- 
tional Bank, Colo., 222 Pac. Rep. (2d) 782. 


§790. Paper held the bank col- 
lection. 


Where banker held customer’s paper 
deposited for collection, customer’s bank- 
did not affect banker’s right 
lien the paper security for general 
debts owned customer. holding 
the court rejected the contention the 
trustee bankruptcy that under section 
3054 the California Code lien could 
arise only from express agreement 
from advances made banker reli- 
ance the paper deposited for collection. 
Goggin Bank America National 
Trust Savings Association, 183 Fed. 


§796. Demand matured note de- 
positor. 


bank, when served with garnishee 
process, may set-off demand notes against 
the deposit account the maker the 
note and the defendant the action. 
Marrison Hogue, Ohio, Rep. 


§801. Set-off against unmatured debt 
agreement. 

Funds judgment debtor hands 
bank were not subject garnishment 
where bank payee note executed 
judgment debtor accelerated maturity 
and applied against the funds the 
judgment debtor. Dembo, 


for wrongful set-off. 


Where bank wrongfully applied deposit 
balance indebtedness owed bank, 
true owner deposit not indebted 
bank could recover from bank damages 
sustained from defending actions 
checks dishonored bank. Security 
State Bank Comanche John- 
ston Co., Okla., 228 Pac. Rep. (2d) 169. 


LOAN AND DISCOUNT 


§622. Liabilities parties. 

Bank entitled retain entire loan in- 
surance proceeds death customer 
who had discounted note. Alperstein 
National City Bank, Supp. (2d) 


LOST STOLEN INSTRUMENTS 


§828. Right bond found premises 
safe deposit company. 

which bank sold bonds and 
solicited new accounts was held 
“public premises” within statute requir- 
ing property found surrendered 
police department. Manufacturers Safe 
Deposit Co. Cohen, 101 Supp. 


MONEY ORDERS 


Negotiability money orders. 

bank permitted retain proceeds 
postal money orders where endorse- 
ment payee forged continental Eu- 
rope. United States Arnhold and 
Bleichroeder, Y., Fed. Supp. 240. 


MORTGAGES 


§869. Time filing. 


Under California statute providing that 
instrument “is deemed recorded 
when deposited the recorder’s of- 
fice with the proper officer for record” 
mere deposit instrument does not con- 
stitute recording where recording fees 
were not received until days later. 
Kessler, Calif., Fed. Supp. 1012. 
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§874. Validity chattel mortgage. 


Where banks statutory affidavit 
amount lent mortgage loan $8106 
stated that total amount advanced was 
$9000 mortgage was void against credi- 
tors mortgagor. Sickinger Zimel, 
342, 


§876. Mortgage stock merchandise. 
City National Bank Houston, 
Texas, loaned customer $15,500 secured 
chattel mortgage certain electri- 
cal equipment. The chattel mortgage 
was properly recorded and the equipment 
subject the Bank’s lien was always 
tagged with the name the Bank. More- 
over, tha proceeds all sales equip- 
ment were always accounted for and ear- 
marked the Bank. the customer’s 
bankruptcy the Federal Court Appeals 
held ‘that the chattel mortgage was in- 
valid since the electrical equipment was 
always offered for sale and therefore 
that score alone the mortgage violated 
the Texas Bulk Sales Act. City National 
Bank Phillips, 190 Fed. Rep. (2d) 97. 


mortgagor’s bankruptcy, creditor 
bank denied secured status where provi- 
sions chattel mortgage empowered 
mortgagor sell secured property but 
did not require application the debt 
any part proceeds from sales mort- 
gaged property. Paul Behrends 
Bank, Alaska, Fed. Supp. 249. 
225. 


§880. Mortgage secure future ad- 
vances. 

Debtor delivered certain bills sale 
motor vehicles banker security for 
loans and all other indebtedness due bank 
thereafter incurred the debtor. 
Debtor sold the automobiles the plain- 
tiff, subject amount then due bank’s 
notes and bank, with knowledge plain- 
purchase, took assignment 
debt due third party debtor. Held that 
bank was entitled hold the security un- 
til both accounts were paid. Rose City 
Foods, Inc. Bank Thomas County, 


1947 Georgia banker made $2,000 
loan Gatzke secured bill sale 
automobile and furniture. This bill 
sale secure the loan was recorded 
required law. 1948 the Federal Gov- 
ernment filed notice tax lien against 
Gatzke the office the Clerk the 
Superior Court. 1949 without actual 
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notice the tax the banker ad- 
vanced $700 more Gatzke, the original 
debt having been reduced $60. Ina 
dispute between the bank and the United 
States priority liens, the court 
held that the bank prevailed its lien 
for $760 over the Government since the 
original bill sale secured future loans 
the bank and such provision was 
effective under Georgia law later 
attaching creditors. Peoples Bank 
United States, Georgia, Fed. Supp. 874. 


§880.1 Mortgage vessel. 


Boston bank held preferred mort- 
gage fishing schooner. Subsequent 
the execution and recording this 
mortgage the General Foods Corporation 

made substantial repairs the schooner, 
furnished supplies and therefore 
claimed lien superior the bank 
the excess value which added the 
General Foods contended that the 
bank would unjustly enriched were 
permitted satisfy its mortgage debt 
with the value thus added General 
Foods. The court held that, since the 
bank’s mortgage was preferred and 
proper form under the Ship Mortgage 
the entire value the vessel superior 
that General Foods. Libel Pilgrim 
Trust Co. The Frances Denehy, 
Maine, Fed. Supp. 807. 585. 


§8835 Release mortgage. 


Banker had $1000 mortgage Cas- 
car. Cassaro sold the car Hil- 
liard, used car dealer, who paid banker 
the $1000 and paid the remainder the 
purchase price Cassaro. Hilliard re- 
conditioned the car and resold it. 
then learned that the car had been origin- 
ally stolen from General Petroleum. 
then paid General Petroleum the fair 
value the car and brought suit against 
banker for $1000. The court held favor 
banker the ground that the mutual 
mistake banker and Hilliard the 
ownership the car was ground for 
restitution the amount paid dis- 
charging the mortgage. Hilliard Bank 
America National Trust Savings 
Calif., 228 Pac. Rep. (2d) 327. 


§887. Real estate mortgages generally. 
Purchaser obtained deed from grantor 


giving the grantor personal check for 


drawn the defendant bank. The 
purchaser time had sufficient funds 
meet the check and fact intended 


defraud the grantor. Having previously 
made arrangements for mortgage, the 
purchaser then gave banker mortgage 
the premises and received $1,800 
dollar credit his account which 
promptly withdrew. When the purchaser’s 
check was dishonored the grantor brought 
action against the bank declare the 
mortgage invalid. The court held the lien 
valid against the defrauded grantor since 
the bank was innocent purchaser for 
value. Tompkins Rodenberger, 103 


§887.5 Mortgage securing future ad- 
vances. 

Real estate mortgage securing future 

advances valid where instrument 

ing later loan recited that was secured 

earlier mortgage. National 


§896. Conflict laws. 

Banker’s right deficiency judgment 
determined the law the state 
where the mortgaged realty was located. 


Reconstruction Finance Corp. Mercury 


Realty Co., Mich., Fed. Supp. 491. 
578. 


§896.2 —Right deficiency. 

Vermont Supreme Court that 
taxes must recovered the mortgagee 
prior foreclosure satisfied the 
mortgaged property the time fore- 
closure. deficiency judgment against 
the mortgagor for taxes paid his be- 
half not permitted where showing 
was made that the mortgaged property 
was insufficient pay principal, interest, 
and taxes and where the action was 
brought after the decree foreclosure 
was final. Hewey Richards, Vermont, 
Atl. Rep. (2d) 541. 569. 


NATIONAL BANKS 


§900. State national banks. 


National banks, they use the words 
“saving” and “savings” advertising and 
publicizing that they may receive “savings 
deposits” are exercising power conferred 
them the Federal Congress which 
state legisiature may not impair. State 
New York Franklin National Bank, 


Supreme Court, May 29, 1951. 
408. 


§928. —Action foreign state. 


The Chase National Bank was sued 
Chicago federal court. The plaintiff 
that the bank had waived its 
right sued only New York the 
fact that the National Bank was 
nois. The Court held that the bank had 
waived only its right have suits arising 
out its Illinois fiduciary business heard 
the New York federal court, and there- 
fore dismissed the particular action which 
was wholly unconnected with the Chase 


National Bank’s fiduciary 
Buffum Chase National Bank, 


Court Appeals, Seventh Circuit, 
October 24, 1951. 720. 


OFFICERS AND EMPLOYEES 
BANKS 


§1075. —Liability for improper loans. 
The right bank sue one its 

officers for wrongfully honorimg checks 

drawn against insufficient funds may 


the Federal Deposit Insur- 


ance Corporation purchaser the un- 
acceptable assets the insured bank. 
Federal Deposit Insurance Corp. Rec- 
tenwall, Indiana, Fed. Supp. 273. 
664, 


§1080. Authority cashier. 


Where cashier bank requested 
plumber continue work milk bottling 
plant which bank held mortgage say- 
ing ahead and complete the job, 
the bank will see that you get your 
money” cashier had apparent authority 
make the statement and bind the bank. 


City National Bank Trust Co. Has- 


PAYMENT 


drawee. 


Bank liable depositor where court 
found that president corporation 
virtue his office did not have authority 
cash checks. Federal Services Finance 
Corporation Bishop National Bank 
Hawaii, 190 Fed. (2d) 442. 
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§1225. —Payment unauthorized persons. 

Bank liable depositor where court 
found that president corporation 
virtue his office did not have author- 
ity cash checks. Federal Services Fi- 
nance (Corporation: Bishop National 
Bank 190 Fed. Rep. (2d) 442. 


PRESENTMENT FOR PAYMENT 


§1313. Time presentment demand 
notes. 

Endorser could not charged de- 
mand note where note was not presented 
for payment until two years after was 
made and payments note had been 
made during the year preceding the date 
note was presented. Patchogue Bank 
Ambrose, Supp. (2d) 979. 
241. 


§1322. Waiver presentment. 


Endorser held bound waiver pro- 
test and indulgences provision face 
Reeves, So. Rep. (2d) 214. 
197. 


PRICE CONTROL 


§1327.5 Defense Production Act 1950. 

For statement status banks un- 
der Ceiling Price Regulation see 
701. 


PROTEST 


Written waiver. 


Endorser held bound waiver pro- 
test and indulgences provision face 
Reeves, La.,.50 So. Rep. (2d) 214. 


RECORDS BANK 


Microfilms evidence originals. 

For discussion 1951 federal statute 


—Admissibility evidence. 


banker could introduce evidence 
photostatic copy letter from de- 
positor revoking agent’s authority 
draw checks, although appeared that 
did not ordinarily make photo- 
static copies such letters. Williams 
American Surety Co., Georgia, 
Rep. (2d) 673. 138. 


RESTRAINT TRADE 


Banking subject laws. 
For article surveying the problem 

and cases antitrust laws they may 

affect banking, see 685. 


SAVINGS AND LOAN ASSOCIATIONS 


Power advertise savings 
bank. 


National banks, they use the words 
“saving” and “savings” advertising and 
publicizing that they may receive 
ings deposits” are exercising power 
conferred them the Federal Con- 
gress which state legislature may not 
impair. People State California 
Coast Federal Sav. Loan Assn., 
660. 


SAVINGS BANKS 


§1365. Production pass book. 
Where under savings deposit contract, 


depositor had right withdraw 


without preventing the book posting 
bond indemnify the bank from pos- 
sible loss, the federal government could 
acquire greater right than the deposi- 
tor, and was not entitled attach the 
account. United Manufacturer’s 
April 13, 1951. 462. 


STATUTE LIMITATIONS 


Sovereign holder instru- 
ment. 

Where statute limitations would 
have barred suit note original 
payee, such defense was longer avail- 
able the maker where payee trans- 
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ferred the note the United States 
America. States Sipler, Pa., 
Fed. Supp. 987. 347. 


STOPPING PAYMENT 


§1464. —Form notice. 

Drawer could recover damages from 
bank for honoring check after stop pay- 
ment order sufficiently identifying check 
notwithstanding misdescription stop 
order drawer amount check. 
Kentucky-Farmers Bank Staton, Ky., 


§1474. Liability bank paying stopped 
check. 

Bankers stop payment order signed 
depositor provided: “This notice shall 
deemed revoked three months after 
date hereof unless renewed similar 
notice signed the undersigned and ac- 
tually received you.” Twenty-seven 
months after the issuance this stop or- 
der banker inadvertently made payment 
the check which payment had been 
stopped. Even though renewal the 
stop order.had been made the court disre- 
garded the revocation provision and held 
that the check was stale that bankers 
payment without inquiry was improper 
and that banker must restore the amount 
the check its depositor’s account. 
Goldberg Manufacturer’s Co., 


Although bank showed that prior 
its receipt stop order had received 
the check from the collecting bank, 
stamped the check paid, debited the 
drawer’s account, and mailed 
tance draft the collecting bank was 
held that payment had not occurred prior 
the receipt the stop order since, un- 
der the postal regulations, the drawee 
could and should have recovered the 
remittance draft from the mails. Bohlig 


Drawer could recover damages from 
bank for honoring check after stop pay- 
ment order sufficiently identifying check 
notwithstanding misdescription stop 
order drawer amount check. 
Bank Staton, Ky., 


§1476. Right bank recover money 
paid check. 

The New York Supreme Court holds 

that bank inadvertently honoring check 

after stop payment order may recover 
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the money from the payee the payee 
knows has reason know that pay- 
ment had been stopped when presents 
the check for payment certification. 
Chase National Bank Battat al., 105 


UNIFORM COMMERCIAL CODE 


§1562.5 Uniform Commercial Code. 

For discussing various 
changes the law commercial paper 
and bank deposit and collections, see 


USURY 


§1565. —Transactions held not usurious. 


sale Time Price the original 
purchaser, under conditional sale agree- 
ment providing for monthly installments 
and including charges for insurance, 
financing and other related services for 
the privilege buying time rather 
than cash, not violative the usury 
statute. District Columbia Hamilton 
National Bank, C., Atl. Rep. (2d) 


Usury laws limit the interest which 
may charged for money; they not 
concern the credit charges instal- 
ment plan sale. The Missouri Court 
Appeals holding decided that pur- 
chaser $1,351 automobile may not 
complain that was charged addi- 
tional $253.19 for the privilege pur- 
chasing the car instalments. Tracy 
Martin, Missouri, 239 Rep. (2d) 


prepayment charge not interest, 
nor ean there any possible claim 


usury long all payments not 
aggregate sum excess that which 
could lawfully have been earned had the 
debt continued its earliest maturity 
date. Feldman Kings Highway Sav- 
ings Bank, 102 Supp. (2d) 306. 


360-day basis. 

Long custom New Jersey bankers 
compute interest 360-day year was 
not usurious. Ditmars Camden Trust 
Co., New Jersey, Atl. Rep. (2d) 280. 


Interest advance. 


The State Mississippi exempts from 
valorem taxes all notes and evidences 
indebtedness bearing rate interest 
not greater than 6%. permitted 
finance company charges inter- 
est money loaned the rate inter- 
est five per cent per annum for the en- 
tire period the loan, and then aggre- 
gates the principal and interest and di- 
vides the total into monthly installments. 
Since the loan repaid monthly in- 
stallments, the interest yield which the 
finamce company receives for the use 
its money most instances more than 
six per cent. The court held that such 
loan was exempted from tax since “rate 
interest” used the statute means 
the rate which charged for the fixed 
period the loan and the fact that the 
principal the loan not enjoyed the 
borrower throughout the period imma- 
terial. Bailey, State Tax Collector 
North American Finance Co., Inc., Mis- 
sissippi, So. Rep. (2d) 227. 


§1577.—Loans national banks. 

For general statement how state 
usuary laws affect national banks see 
718. 
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years ago 


America’s Business 


JOHN SNYDER 


Secretary of the Treasury 


“Ten years ago America’s business publications, voluntary public 
service, presented for the first time advertisements outlining the Pay- 
roll Savings Plan for the regular purchase Savings Bonds, and 
urged its acceptance. During the decade which has passed, American 
business has consistently supported the Payroll Savings Plan and made 
success. Continuation this cooperation with the Treasury most 
essential the present emergency. Expanded sales Defense Bonds 
will assist importantly checking inflation, preserving economic 
stability, and furthering the over-all defense effort.” 


ten brief years: 


From 700,000 1941 employee 
participation went 27,000,000 
the peak the war. 
Companies with Payroll Savings 
Plans jumped from 10,000 1941 
more than 175,000 during the 
war. 


Since January 1951, the number 
men and women Payroll Sav- 
ings has grown from 5,000,000 
6,200,000. 


The Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 


September 30, 1951, individ- 


uals held Series Bonds totaling 
$34.6 Billion—more than $4.6 Bil- 
lion greater than V-J Day. 


the January-September, 1951, 
period, 33,418,000 $25 Bonds and 
8,966,000 $50 Bonds were sold 
the first nine months 1951. $25 
and $50 denominations are the 
bonds bought Payroll Savers. 
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Sergeant Travis Watkins, Lieutenant Frederick Henry, Sergeant Charles Turner, 
Gladewater, Tex.—Medal of Honor Clinton, Okla.—Medal of Honor Boston, Mass.—Medal of Honor 


This the season when you think stars. The one over Bethlehem. 
The ones Christmas trees. 


But this year remember another star, too—the one the Medal Honor. 
And make place your heart for the brave, good men who’ve won it. 
Men who. oftener than not, made the final, greatest sacrifice—so that 

the stars your Christmas tree, and the stars your country’s flag, 
might forever shine undimmed. 


Right the time something important for these men who 


died for you. You can, helping defend the country they defended far 
“above and beyond the call duty.” 


One the best ways you can make defense your job, too, buy more... 
and more and more United States Defense Bonds. For your bonds help 
strengthen America. And you make this nation strong enough 

create, and keep, the peace for which men died. 


Buy Defense Bonds through the Payroll Savings Plan where you 
work the Bond-A-Month Plan where you bank. Start today! 


Peace for the strong...Buy Defense Bonds 


The U.S. Government does not pay for this advertisement. It is donated by this 
publication in cooperation with the Advertising Council and the Magazine Publishers 
of America as a public service. 
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